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CRIMINAL SEXUAL CONDUCT AND THE LAW REFORM SOLUTION 

L e g i s l a t i v e r e f o r m i s u s e d i n c r e a s i n g l y a s a means f o r p u r s u i n g 

p u b l i c p o l i c y g o a l s . And t h e e f f e c t i v e n e s s o f t h i s s t r a t e g y i s o f 

g r o w i n g i n t e r e s t t o a c t i v i s t s and l e g a l s c h o l a r s a l i k e . Y e t l i t t l e i s 

known about t h e n a t u r e o f changes t h a t can be e x p e c t e d f r o m l a w r e f o r m 

o r the f a c t o r s w h i c h i n f l u e n c e the p o t e n t i a l f o r l a w to a l t e r b e h a v i o r . 

The purpose o f t h i s s t u d y i s t o examine t h e e f f e c t i v e n e s s o f M i c h i g a n ' s 

C r i m i n a l S e x u a l Conduct l a w and t o b e g i n to i d e n t i f y f a c t o r s r e l a t e d t o 

i t s c a p a c i t y t o i n f l u e n c e s o c i a l change. 

M i c h i g a n ' s C r i m i n a l S e x u a l Conduct l a w , w h i c h t o o k e f f e c t i n A p r i l 

1975, g r e w o u t o f a w a r e n e s s t h a t t h e m u l t i p l y i n g number o f s e x u a l 

a s s a u l t c a s e s i n M i c h i g a n c o u l d n o t r e c e i v e f a i r and e q u i t a b l e t r e a t m e n t 

under e x i s t i n g l a w s . At the t i m e o f t h e l a w r e f o r m ( a s a t t h e p r e s e n t 

t i m e ) f o r c i b l e rape was the most r a p i d l y i n c r e a s i n g c r i m e o f v i o l e n c e i n 

the U n i t e d S t a t e s . When o t h e r v i o l e n t c r i m e s w e r e d e c r e a s i n g b e t w e e n 

1969 and 1975, f o r c i b l e r a p e i n c r e a s e d i n M i c h i g a n b y 56 p e r c e n t 

( M i c h i g a n S t a t e P o l i c e , 1975). I n the U n i t e d S t a t e s , b e t w e e n 1967 and 

1977, f o r c i b l e rape more t h a n d o u b l e d f r o m 2 7 , 6 2 0 t o 6 3 , 0 2 0 ( F e d e r a l 

Bureau o f I n v e s t i g a t i o n s , 1977). W h i l e the i n c i d e n c e o f f o r c i b l e r a p e 

e s c a l a t e s , v e r y few c a s e s a r e s u c c e s s f u l l y p r o s e c u t e d . ^ 

The i n j u s t i c e s s u r r o u n d i n g t h e p r o c e s s i n g o f r a p e c a s e s b y l a w 

e n f o r c e m e n t and c r i m i n a l j u s t i c e systems a r e w e l l known. V i c t i m s a r e 

o f t e n d i s c o u r a g e d f r o m r e p o r t i n g and p r o s e c u t i n g c a s e s b e c a u s e o f 

h u m i l i a t i n g and d e g r a d i n g t r e a t m e n t by h o s p i t a l s t a f f , p o l i c e o f f i c e r s , 

*Data g a t h e r e d i n D e t r o i t i n 1973 i n d i c a t e d o n l y 5 p e r c e n t o f 
r a p e s r e p o r t e d r e s u l t e d i n c o n v i c t i o n by p l e a o r v e r d i c t (BenDor, 1974). 
And the N a t i o n a l I n s t i t u t e f o r Law E n f o r c e m e n t and C r i m i n a l J u s t i c e 
(1978) e s t i m a t e s t h a t l e s s t h a n 2 p e r c e n t o f rape c a s e s a r e s u c c e s s f u l l y 
p r o s e c u t e d n a t i o n a l l y . 
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p r o s e c u t o r s , d e f e n s e a t t o r n e y s and j u d g e s . Many v i c t i m s s u f f e r g r e a t 

p h y s i c a l and p s y c h o l o g i c a l trauma f r o m the r a p e , b u t t h e y can e x p e c t t o 

be r e t r a u m a t i z e d by t h e c r i m i n a l j u s t i c e s y s t e m . They must p r o v e t h a t 

t h e y d i d not c o n s e n t by d e m o n s t r a t i n g r e s i s t a n c e " t o t h e u t m o s t . " Or 

t h e y may have t o d e s c r i b e t h e i r e n t i r e s e x u a l h i s t o r y i n o r d e r t o p r o v e 

they have n e v e r engaged i n n o n t r a d i t i o n a l s e x u a l a c t i v i t y . 

Numerous s t r a t e g i e s have e m e r g e d — p r i m a r i l y from c o n c e r n e d women's 

g r o u p s — t o a d d r e s s t h i s p r o b l e m . C r i s i s c e n t e r s h a v e b e e n e s t a b l i s h e d 

t o a i d v i c t i m s and e d u c a t e t h e p u b l i c . Rape e v i d e n c e k i t s h a v e b e e n 

d i s t r i b u t e d t o l a w e n f o r c e m e n t a g e n c i e s t o i n s u r e t h a t e v i d e n c e i n 

s e x u a l a s s a u l t c a s e s i s s e c u r e d p r o p e r l y . D e m o n s t r a t i o n s , e d u c a t i o n a l 

c a m p a i g n s , s p e a k - o u t s and c o u r t c a s e s h a v e b r o u g h t t h e r i s k s a n d 

r e a l i t i e s o f r a p e i n t o t h e p u b l i c d o m a i n . B u t l e g i s l a t i v e r e f o r m h a s 

r e m a i n e d t h e s o c i a l c h a n g e s t r a t e g y o f c h o i c e . From t h e e a r l i e s t 

a r t i c u l a t i o n o f t h e p r o b l e m , i t was a r g u e d t h a t a n t i q u a t e d s t a t u t e s 

p r o v i d e d l i t t l e p r o t e c t i o n f o r t h e v i c t i m and h i n d e r e d e f f e c t i v e 

p r o s e c u t i o n . M i c h i g a n ' s C r i m i n a l S e x u a l C o n d u c t s t a t u t e h e l d t h e 

p r o m i s e o f c h a n g e t h a t w o u l d be b o t h i n s t r u m e n t a l and s y m b o l i c i n 

i m p a c t : p r o p e r l y i m p l e m e n t e d i t c o u l d b r i n g a b o u t c h a n g e i n t h e 

c r i m i n a l j u s t i c e s y s t e m , t h e i n c i d e n c e o f rape and rape c o n v i c t i o n s , and 

a t t h e same t i m e c o u l d c o n f r o n t and change c u l t u r a l norms. 

Law Reform as an I n s t r u m e n t f o r S o c i a l Change 

Does law r e f l e c t s o c i a l norms, o r can i t shape them? T h i s q u e s t i o n 

r e m a i n s c o n t r o v e r s i a l among l e g a l s c h o l a r s ( F r i e d m a n , 1964, 1975; E v a n , 

1965; D a v i s , 1 9 6 2 ) , e v e n as t h e l a w h a s s e e n i n c r e a s i n g u s e a s a n 

i n s t r u m e n t o f s o c i a l c h a n g e . W i t h i n t h e l a s t t w e n t y y e a r s d i v e r s e 

g r o u p s - - b l a c k s , w e l f a r e r i g h t s o r g a n i z a t i o n s , e n v i r o n m e n t a l i s t s , 
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consumer g r o u p s , women—have used the l a w t o p r o m o t e t h e c h a n g e s t h e y 

sought ( H a n d l e r , 1978). 

As l a w r e f o r m s t r a t e g i e s become more common, a s s e s s m e n t s o f t h e i r 

e f f e c t i v e n e s s must go b e y o n d t h e s i m p l e - m i n d e d e v a l u a t i v e q u e s t i o n : 

"Does t h e l a w w o r k ? " S e v e r a l s c h o l a r s h a v e d e v e l o p e d m o d e l s f o r 

a n s w e r i n g t h e more r e a l i s t i c and r e l e v a n t q u e s t i o n : " U n d e r w h a t 

c o n d i t i o n s d o e s a l a w r e f o r m w o r k ? " ( Z i m r i n g and H a w k i n s , 1 9 7 1 ; 

R o b e r t s o n and T e i t e l b a u m , 1973; H a n d l e r , 1978; Nimmer, 1 9 7 8 ) . To 

d e t e r m i n e t h e v a l u e o f a l a w r e f o r m , i t i s i m p o r t a n t t o i d e n t i f y i t s 

s p e c i f i c and g e n e r a l g o a l s . 

Two t y p e s o f g o a l s a r e i m p l i c i t i n most l a w r e f o r m s . I n s t r u m e n t a l 

g o a l s a r e c l e a r l y s p e l l e d o u t i n t h e l a n g u a g e o f t h e l a w . T h e y may 

change t h e d i s t r i b u t i o n o f g o o d s , r e g u l a t e b e h a v i o r o r a c k n o w l e d g e 

r i g h t s . The r e f o r m e r s and t h e i r c o n s t i t u e n c i e s s e e k s o m e t h i n g s p e c i f i c 

as a r e s u l t o f a c h a n g e i n t h e r u l e s . S y m b o l i c g o a l s , o n t h e o t h e r 

hand, a r e more g e n e r a l , and d e r i v e from the v i s i b i l i t y and l e g i t i m a c y a 

law's p a s s a g e can g r a n t t o an I s s u e . The s y m b o l i c e f f e c t s o f l a w may be 

an a l t e r a t i o n o f s o c i a l v a l u e s o r n o r m s c o n s i s t e n t w i t h t h e l a w 

r e f o r m e r s ' p o s i t i o n . 

L e g i s l a t i o n t y p i c a l l y a c h i e v e s i n s t r u m e n t a l g o a l s b y p l a c i n g new 

c o n s t r a i n t s on c e r t a i n b e h a v i o r s o r a c t s . The s u c c e s s o f t h e s e e f f o r t s 

depends i n l a r g e measure on t h e l a w and t h e s p e c i f i c r u l e c h a n g e s i t 

a t t e m p t s , as w e l l a s o n t h e s y s t e m t o w h i c h i t i s a p p l i e d ( H a n d l e r , 

1978; Nimmer, 1 9 7 8 ) . I n h i s c a r e f u l r e v i e w o f o v e r 35 l a w r e f o r m 

e f f o r t s , H a n d l e r d e t e r m i n e s t h a t the o p t i m a l s i t u a t i o n f o r a c c o m p l i s h i n g 

i n s t r u m e n t a l g o a l s e x i s t s when r u l e change i s imposed by l a w , i s e a s i l y 

m o n i t o r e d , t e c h n i c a l l y s i m p l e and r e d u c e s o r g a n i z a t i o n a l d i s c r e t i o n . 
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These c o n d i t i o n s a r e r a r e l y a c h i e v e d . Nimmer ( 1978) i s p a r t i c u l a r l y 

c r i t i c a l o f r e f o r m e f f o r t s w h i c h f a i l t o take i n t o a c c o u n t t h e s y s t e m s 

w h i c h a d m i n i s t e r them. W h i l e he i s p r i m a r i l y c o n c e r n e d w i t h r e f o r m s 

w i t h i n t h e c r i m i n a l j u s t i c e s y s t e m , h e a g r e e s w i t h H a n d l e r t h a t 

s u c c e s s f u l r e f o r m s a r e t h o s e w h i c h r e d u c e t h e d i s c r e t i o n o f t h o s e who 

m a i n t a i n the s y s t e m . Once a g a i n , the l i k e l i h o o d o f making an i m p a c t on 

the s y s t e m by r e d u c i n g d i s c r e t i o n i s s m a l l (Nimmer, 1978). 

To t h e e x t e n t t h a t a law r e f o r m r e s u l t s i n t a n g i b l e b e n e f i t s , i t i s 

a l s o l i k e l y t o g e n e r a t e p u b l i c i t y , l e g i t i m a c y , and i n c r e a s e d p u b l i c 

awareness o f t h e i s s u e s . As H a n d l e r (1978) documents, however, t a n g i b l e 

b e n e f i t s a r e d i f f i c u l t t o d e r i v e f r o m l a w r e f o r m a c t i v i t y . F o r some 

g r o u p s , s y m b o l i c g a i n s may be enough, o r may c r e a t e momentum t o a c h i e v e 

i n s t r u m e n t a l g o a l s l a t e r . John Q. W i l s o n ( 1974) s u g g e s t s t h a t c h a n g e s 

i n l a w s a n d t h e e n a c t m e n t o f p u b l i c p r o g r a m s p r i m a r i l y s e r v e t o 

l e g i t i m a t e a t t i t u d e s and v a l u e s and r a r e l y r e s u l t i n t a n g i b l e b e n e f i t s . 

2 

The Hyde Amendment p r o v i d e s an e x a m p l e o f t h e i n t e r p l a y b e t w e e n 

s y m b o l i c and i n s t r u m e n t a l g o a l s i n a l a w r e f o r m . Promoted by t h e " R i g h t 

t o L i f e " movement, t h i s amendment, a t t a c h e d t o the Department o f H e a l t h , 

E d u c a t i o n and W e l f a r e a p p r o p r i a t i o n s b i l l s , r e s t r i c t s f e d e r a l s u p p o r t o f 

l e g a l a b o r t i o n s . P r i o r t o i t s p a s s a g e , a b o r t i o n s f o r p o o r women w e r e 

p a i d f o r t h r o u g h the M e d i c a i d program a l o n g w i t h a l l l e g i t i m a t e h e a l t h 

c a r e . The i n s t r u m e n t a l g o a l o f t h i s amendment i s t o s t o p f e d e r a l 

f u n d i n g of a b o r t i o n s f o r poor women who h a v e no a l t e r n a t i v e means o f 

reimbursement and thus t o r e d u c e the a b s o l u t e number o f l e g a l a b o r t i o n s . 

2 
The Hyde Amendment, named f o r i t s p r i m e s p o n s o r , Rep. H e n r y Hyde 

( R - I l l i n o i s ) was f i r s t a t t a c h e d t o t h e H e a l t h , E d u c a t i o n and W e l f a r e 
a p p r o p r i a t i o n s b i l l i n 1976. The amendment's c o n s t i t u t i o n a l i t y i s a 
m a t t e r b e f o r e the Supreme C o u r t , and i t c o n t i n u e s t o be an a n n u a l s o u r c e 
o f c o n f l i c t between t h e Houses o f C o n g r e s s . 



The a c h i e v e m e n t of t h i s g o a l c l e a r l y has s y m b o l i c consequences a s w e l l . 

The f a i l u r e o f t h e f e d e r a l g o v e r n m e n t t o r e c o g n i z e a b o r t i o n a s a 

l e g i t i m a t e m e d i c a l p r o c e d u r e w i l l r e i n f o r c e t h e v i e w s p r o m o t e d by t h e 

" R i g h t t o L i f e " movement t h a t i t i n d e e d i s n o t a l e g i t i m a t e o p t i o n . 

But r e c e n t s t a t i s t i c s show t h a t i n t h e c a s e o f t h e Hyde Amendment, 

s y m b o l i c rewards can be a c h i e v e d even w i t h o u t i n s t r u m e n t a l g a i n s . F o r 

example, d e s p i t e " p r o - l i f e " l e g i s l a t i v e v i c t o r i e s , t h e number o f l e g a l 

a b o r t i o n s i n the U n i t e d S t a t e s i n c r e a s e d s t e a d i l y , f r o m 899,000 I n 1974 

t o about 1.3 m i l l i o n i n 1977. A d d i t i o n a l l y , a s t u d y by t h e U.S. C e n t e r 

f o r D i s e a s e C o n t r o l shows t h a t a m a j o r i t y o f l o w - I n c o m e women a r e 

n e i t h e r b e a r i n g unwanted c h i l d r e n n o r r e s o r t i n g t o i l l e g a l a b o r t i o n s . 

About 76 p e r c e n t o f t h e p o o r women s e e k i n g a b o r t i o n s l i v e i n t h e 15 

s t a t e s t h a t have used s t a t e monies t o make up f o r l o s t M e d i c a i d f u n d s ; 

many o f t h e o t h e r 24 p e r c e n t r e c e i v e f i n a n c i a l a i d f r o m p r i v a t e g r o u p s 

o r o b t a i n a b o r t i o n s f r o m l o w - c o s t c l i n i c s (Time, J u l y 9, 1979). 

N e v e r t h e l e s s , t h e Hyde Amendment i s v i e w e d b y some as a g r e a t 

s y m b o l i c v i c t o r y f o r t h e " R i g h t t o L i f e " movement, w h i c h h a s g a i n e d 

v i s i b i l i t y and momentum as a r e s u l t . The p a s s a g e o f a l a w r e q u i r e s 

s u b s t a n t i a l t i m e and a t t e n t i o n f r o m p u b l i c o f f i c i a l s , and s t a t e o r 

f e d e r a l l e g i s l a t o r s , and i t i n d i c a t e s t h e p r e s e n c e o f a l o b b y i n g g r o u p 

o f some p o w e r . M e d i a c o v e r a g e may g r a n t l e g i t i m a c y t o a n i s s u e 

p r e v i o u s l y not on the p u b l i c agenda. And one d e m o n s t r a t i o n o f a g r o u p ' s 

power can o f t e n draw c o n t i n u e d a t t e n t i o n and r e s p e c t . The " R i g h t t o 

L i f e " movement has c a p i t a l i z e d on t h i s p o l i t i c a l r e a l i t y b y p r o m o t i n g 

s i n g l e i s s u e v o t i n g and c l a i m i n g t o h a v e made t h e d i f f e r e n c e i n t h e 

d e f e a t o f s e v e r a l " p r o - c h o i c e " c a n d i d a t e s . 

S y m b o l i c g o a l s a r e i n t a n g i b l e and d i f f i c u l t t o m e a s u r e f r o m a 
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s o c i a l s c i e n c e p e r s p e c t i v e , b u t t h e y a r e c l e a r l y p o w e r f u l and i m p o r t a n t 

components o f l a w r e f o r m s . I n d e e d , t h e i r s y m b o l i c c h a r a c t e r i s t i c s may 

a c c o u n t f o r t h e i n c r e a s i n g u s e o f l a w r e f o r m a s a s o c i a l c h a n g e 

s t r a t e g y . 

M i c h i g a n ' s C r i m i n a l S e x u a l Conduct Law 

The C r i m i n a l S e x u a l C o n d u c t (CSC) l a w i n M i c h i g a n i s p e r h a p s a 

c l a s s i c c a s e o f the use o f l e g i s l a t i v e r e f o r m to promote s o c i a l c h a n g e . 

The r e f o r m e f f o r t was i n t e n d e d t o e f f e c t changes t h a t were b o t h s y m b o l i c 

and i n s t r u m e n t a l • 

The d e s i r e d s y m b o l i c impact o f the r e f o r m i s e v i d e n t when a n t i - r a p e 

a c t i v i s t s i n M i c h i g a n d e s c r i b e t h e i r d e c i s i o n t o o p t f o r l e g i s l a t i v e 

r e f o r m as a " v i s i b l e p l a c e to s t a r t t h e p r o c e s s o f c h a n g e " ( B e n D o r , 

1974). O t h e r a d v o c a t e s o f l a w r e f o r m d e s c r i b e t h i s p e r s p e c t i v e as 

f o l l o w s : 

D e s p i t e the f a c t t h a t rape r e f o r m l e g i s l a t i o n d o e s 
n o t p r o v i d e a t o t a l s o l u t i o n t o t h e p r o b l e m , i t 
s h o u l d be e n a c t e d s i n c e i t w i l l , a t the v e r y l e a s t , 
e s t a b l i s h a s t r o n g p o l i c y i n s u p p o r t o f t h e r a p e 
v i c t i m . S u c h a p o l i c y s h o u l d c o u n t e r a c t t h e 
h i s t o r i c a l b i a s a g a i n s t r a p e v i c t i m s b y g i v i n g 
n o t i c e t h a t t h e r i g h t s o f t h e r a p e v i c t i m w i l l no 
l o n g e r be s u b o r d i n a t e d t o t h o s e o f t h e a c c u s e d 
(Sasko and S e s e k , 1975, pp. 5 0 2 - 5 0 3 ) . 

The i n s t r u m e n t a l f u n c t i o n o f t h e l a w a s e x p r e s s e d i n t h e m a j o r 

o b j e c t i v e s o f t h e l a w r e f o r m e f f o r t were: (1) t o e x e r c i s e c o n t r o l o v e r 

d e c i s i o n s made i n t h e c r i m i n a l j u s t i c e s y s t e m , ( 2 ) t o r e d e f i n e and 

r e c r i m i n a l i z e r a p e and o t h e r f o r m s o f s e x u a l a s s a u l t e x t e n d i n g e q u a l 

p r o t e c t i o n t o e x c l u d e d g r o u p s , and (3) by n o r m a l i z i n g r e q u i r e m e n t s f o r 

e v i d e n c e , t o b r i n g t h e l e g a l s t a n d a r d s f o r rape c a s e s i n l i n e w i t h t h o s e 

used i n o t h e r v i o l e n t c r i m e s (BenDor, 1975). 

These g o a l s were t o be a c c o m p l i s h e d t h r o u g h a t l e a s t t h e f o l l o w i n g 
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i n n o v a t i o n s : (1) the d e g r e e s t r u c t u r e , ( 2 ) t h e p r o h i b i t i o n o f s e x u a l 
h i s t o r y e v i d e n c e , ( 3 ) t h e e l i m i n a t i o n o f t h e r e s i s t a n c e and c o n s e n t 
s t a n d a r d s , and (4) the e x t e n s i o n o f t h e l a w ' s c o v e r a g e t o p r e v i o u s l y 
u n p r o t e c t e d g r o u p s . The r a t i o n a l e and i n t e n d e d e f f e c t o f each o f t h e s e 
a s p e c t s o f t h e l a w i s d e s c r i b e d b r i e f l y b e l o w . A m o r e d e t a i l e d 
d i s c u s s i o n o f t h e s e i n n o v a t i o n s i s p r o v i d e d e l s e w h e r e ( N o r d b y , 1974; 
Cobb and S c h a u e r , 1974; Sasko and S e s e k , 1975). 

The Degree S t r u c t u r e . The d e g r e e s t r u c t u r e i n M i c h i g a n ' s l a w i s an 

e x p l i c i t d e s c r i p t i o n o f c r i m i n a l l y a s s a u l t i v e s e x u a l a c t s . T h e 

d e s c r i p t i o n i s a r t i c u l a t e d i n t e r m s o f f o u r d e g r e e s a s s e s s e d by t h e 

s e r i o u s n e s s o f t h e o f f e n s e , t h e amount o f c o e r c i o n u s e d , t h e i n f l i c t i o n 

o f p e r s o n a l i n j u r y , and the age and i n c a p a c i t a t i o n o f t h e v i c t i m . 

T h e r e a r e s e v e r a l a d v a n t a g e s t o the d e g r e e s t r u c t u r e . I t d e f i n e s 

and c o d i f i e s a range o f a s s a u l t i v e a c t s i n c l u d i n g what u n d e r t h e o l d 

law were " f o r c i b l e r a p e " ( " c a r n a l knowledge o f a f e m a l e t h r o u g h t h e u s e 

o f f o r c e o r the t h r e a t o f f o r c e " ) , " a s s a u l t w i t h i n t e n t t o commit r a p e , " 

" i n d e c e n t l i b e r t i e s , " " c a r n a l knowledge o f a f e m a l e w a r d b y g u a r d i a n , " 

" i n c e s t , " "debauchery o f y o u t h " and " r a v i s h m e n t o f a f e m a l e p a t i e n t i n 

an i n s t i t u t i o n f o r t h e i n s a n e . " The d e g r e e s t r u c t u r e t h u s p r o v i d e s 

c o m p r e h e n s i v e d e f i n i t i o n s o f a s s a u l t i v e b e h a v i o r s w h i c h e l i m i n a t e t h e 

o v e r l a p and o m i s s i o n p r o b l e m a t i c under m u l t i p l e s t a t u t e s . I t r e m o v e s 

the d i s p a r i t y between a c t s o f p e n e t r a t i o n and m o l e s t a t i o n and d e s c r i b e s 

t h e s e a c t s as a sequence o f v i o l e n t , c o e r c i v e b e h a v i o r s . 

A d d i t i o n a l l y , t h e s p e c i f i c a t i o n o f d e g r e e s o f c r i m i n a l s e x u a l 

a s s a u l t r e f l e c t s t h e c o n t i n u u m o f v i o l e n c e r e p r e s e n t e d by s e x u a l a s s a u l t 

c r i m e s and a l l o w s s a n c t i o n s t o be imposed w h i c h a r e c o m m e n s u r a t e w i t h 

the s e r i o u s n e s s of t h e c r i m e . S p e c i f i c a l l y : 
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- P e n e t r a t i o n and c o e r c i o n w h i c h r e s u l t i n p h y s i c a l i n j u r y o r 

extreme p s y c h o l o g i c a l damage c o n s t i t u t e CSC1, f i r s t d e g r e e C r i m i n a l 

S e x u a l Conduct ( w i t h a maximum p e n a l t y of l i f e i m p r i s o n m e n t ) ; 

- P e n e t r a t i o n w h i c h r e s u l t s i n no p h y s i c a l i n j u r y , t y p i c a l l y n o t 

r e c o g n i z e d as a c r i m e p r i o r t o t h e l a w r e f o r m due t o t h e a b s e n c e o f 

p h y s i c a l trauma, i s now CSC3, t h i r d d e g r e e CSC w i t h a maximum p e n a l t y o f 

15 y e a r s i n p r i s o n ; 

- A c t s i n v o l v i n g s e x u a l c o n t a c t o t h e r than p e n e t r a t i o n , p r e v i o u s l y 

c h a r g e d as a s s a u l t and b a t t e r y , m i s d e m e a n o r s o r g r o s s i n d e c e n c y , a r e 

now, when t h e y i n c l u d e c o e r c i o n , second d e g r e e CSC (CSC2) p u n i s h a b l e by 

up t o L5 y e a r s i n p r i s o n ; 

- When c o e r c i o n i s n o t i n v o l v e d , C r i m i n a l S e x u a l C o n d u c t i n t h e 

f o u r t h d e g r e e (CSCA), a misdemeanor, i s c h a r g e d , p u n i s h a b l e b y f i n e o r 

i m p r i s o n m e n t o f up t o two y e a r s . 

An i m p o r t a n t c o n s e q u e n c e o f t h e c o d i f i c a t i o n o f o f f e n s e s a n d 

r e s u l t i n g c l a r i f i c a t i o n o f t h e l a n g u a g e i s t h e r e d u c t i o n i n t h e amount 

o f d i s c r e t i o n w h i c h can be used by l a w e n f o r c e m e n t and c r i m i n a l j u s t i c e 

o f f i c i a l s . Under the new l a w , p o l i c e may i n v e s t i g a t e c a s e s t h e y w o u l d 

n o t have p u r s u e d p r e v i o u s l y — " m a r g i n a l " c a s e s i n w h i c h t h e v i c t i m was 

n o t i n j u r e d , c o u l d n o t p r o v e t h a t she had s t r e n u o u s l y r e s i s t e d , knew t h e 

o f f e n d e r , o r was a p r o s t i t u t e . P r o s e c u t o r s h a v e more g u i d a n c e w i t h 

r e s p e c t t o t h e a p p r o p r i a t e c h a r g e and can a d v o c a t e more c h a r g e s i n e a c h 

3 

c a s e . And b e c a u s e t h e d e g r e e s t r u c t u r e i s a m a j o r r e v i s i o n , t h e 

i n t r o d u c t i o n o f the l a w s p a r k e d t r a i n i n g workshops f o r p o l i c e o f f i c e r s , 

r e s u l t i n g i n r e v i s i o n s o f p o l i c e i n v e s t i g a t i o n s and c h a r g i n g p r o c e d u r e s . 

3 

The p r a c t i c e o f m u l t i p l e c h a r g e s has been c r i t i c i z e d and w i l l be 
d i s c u s s e d i n more d e t a i l i n C h a p t e r 4. 

1 
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The i n s t r u m e n t a l e f f e c t s o f t h e d e g r e e s t r u c t u r e , t h e n , c a n be 
a s s e s s e d by d e t e r m i n i n g whether more and d i f f e r e n t t y p e s o f c a s e s a r e 
p r o c e s s e d by the c r i m i n a l j u s t i c e s y s t e m and w h e t h e r more w a r r a n t s f o r 
a r r e s t a r e r e q u e s t e d and i s s u e d . 

The r e s i s t a n c e and c o n s e n t s t a n d a r d s . Under M i c h i g a n ' s o l d l a w s , a 

d e f e n d a n t c o u l d be c o n v i c t e d o f r a p e o n l y i f t h e p r o s e c u t i o n 

d e m o n s t r a t e d the a s s a i l a n t ' s use o f f o r c e and the v i c t i m ' s n o n c o n s e n t . 

M i c h i g a n c o u r t s i n t e r p r e t e d t h i s r e q u i r e m e n t t o mean t h e v i c t i m had t o 

r e s i s t " t o the u t m o s t " from " t h e i n c e p t i o n to the c l o s e " o f t h e a t t a c k 

(Cobb and S c h a u e r , 1 9 7 4 ) . T h i s d e m o n s t r a t i o n o f r e s i s t a n c e was t o 

p r o v i d e an o b j e c t i v e t e s t o f t h e v i c t i m ' s u n w i l l i n g n e s s o r l a c k o f 

c o n s e n t . I t has been c r i t i c i z e d on s e v e r a l grounds (Cobb and S c h a u e r , 

1974; Sasko and S e s e k , 1 9 7 5 ) . F i r s t , r a p e h a s b e e n t h e o n l y v i o l e n t 

c r i m e r e q u i r i n g p r o o f o f r e s i s t a n c e by t h e v i c t i m . S e c o n d , r e s i s t a n c e 

i s i n c o n s i s t e n t w i t h t h e a d v i c e o f many p o l i c e o f f i c e r s who s u g g e s t 

a p p a r e n t c o m p l i a n c e o r e f f o r t s t o d i s t r a c t t h e a s s a i l a n t may be more 

e f f e c t i v e s t r a t e g i e s f o r a v o i d i n g t h e a t t a c k o r r e d u c i n g p e r s o n a l 

i n j u r y . F i n a l l y , s i n c e t h e use o f f o r c e i m p l i e s n o n c o n s e n t , i t s h o u l d 

be presumed i n f o r c i b l e s e x u a l a s s a u l t . 

Under the new l a w , r e s i s t a n c e by t h e v i c t i m i s no l o n g e r an element 

of the p r o s e c u t o r ' s p r o o f s . I n s t e a d , t h e s t a t u t e r e g a r d s e v i d e n c e o f 

c o e r c i o n u s e d by t h e a c t o r , n o t o f t h e v i c t i m ' s u n w i l l i n g n e s s , a s 

tantamount to n o n c o n s e n t . Thus w h i l e c o n s e n t s t i l l may be r a i s e d a s a 

d e f e n s e i n c e r t a i n s i t u a t i o n s , t h i s m o d i f i c a t i o n makes t h e p r o s e c u t i o n 

o f rape c a s e s c o m p a r a b l e t o o t h e r c r i m e s and does n o t r e q u i r e a v i c t i m 

to r i s k d e a t h i n o r d e r t o h a v e a c a s e a g a i n s t t h e a s s a i l a n t . T h i s 

e s s e n t i a l s h i f t i n t h e b u r d e n o f p r o o f was e x p e c t e d t o i m p r o v e 
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p r o s e c u t o r s ' chances o f a c h i e v i n g c o n v i c t i o n s . 

E q u a l p r o t e c t i o n . A m a j o r i n n o v a t i o n o f t h e l a w was t o e x t e n d 

p r o t e c t i o n to two g r o u p s who w e r e e f f e c t i v e l y d e n i e d i t p r e v i o u s l y . 

S i n c e the l a w i s g e n d e r - n e u t r a l , males a s s a u l t e d i n some manner o t h e r 

t h a n "sodomy" ( c o v e r e d under a s e p a r a t e law) can p r o s e c u t e under the CSC 

4 

s t a t u t e . L e g a l l y s e p a r a t e d s p o u s e s c a n now p r o s e c u t e a s s a u l t s b y 

t h e i r former mates. By e x p l i c i t l y e x t e n d i n g c o v e r a g e t o t h e s e g r o u p s , 

t h e l a w was e x p e c t e d t o draw more and a l a r g e r v a r i e t y o f c a s e s i n t o the 

c r i m i n a l j u s t i c e s y s t e m . 

P r o h i b i t i o n o f s e x u a l h i s t o r y e v i d e n c e . Under p r e v i o u s s t a t u t e s , 

t h e v i c t i m ' s p a s t s e x u a l c o n d u c t was c o n s i d e r e d r e l e v a n t t o two i s s u e s : 

c o n s e n t and c r e d i b i l i t y . Based on the w i d e l y c r i t i c i z e d p r e m i s e t h a t 

p r e v i o u s s e x u a l a c t i v i t y i m p l i e s c o n s e n t , t h e d e f e n s e c o u l d c r o s s -

examine the v i c t i m about h e r s e x u a l h i s t o r y and p r e s e n t w i t n e s s e s t o 

s u p p o r t the p r o b a b i l i t y s h e c o n s e n t e d . S i m i l a r l y , e v i d e n c e o f p a s t 

s e x u a l c o n d u c t c o u l d be i n t r o d u c e d to impeach t h e v i c t i m ' s c r e d i b i l i t y . 

fan, c s i ^ 

I n a l l o t h e r c r i m e s t h e v e r a c i t y o f t h e v i c t i m i s t h e o n l y p r o p e r 

s u b j e c t o f i n q u i r y f o r impeachment. O n l y i n rape i s t h e impeachment o f 

t h e w i t n e s s ' c h a r a c t e r , s p e c i f i c a l l y e v i d e n c e o f u n c h a s t t t y , a m a j o r 

f o c u s o f t h e c a s e . T h i s emphasis was one o f t h e p r i m a r y o b s t a c l e s t o 

t h e p e r s i s t e n c e o f a v i c t i m t h r o u g h the e n t i r e p r o s e c u t i o n . 

The CSC s t a t u t e p r o h i b i t s e v i d e n c e o f p r i o r s e x u a l c o n d u c t w i t h 

p e r s o n s o t h e r t h a n t h e a c c u s e d on the b a s i s o f i t s i r r e l e v a n c e and i t s 

h i g h l y p r e j u d i c i a l and i n f l a m m a t o r y n a t u r e . The e x p e c t e d e f f e c t s : ( I ) 

4 
The l e g a l r e c o g n i t i o n t h a t m a l e s , t o o , can be s e x u a l l y a s s a u l t e d 

i s a s i g n i f i c a n t i n n o v a t i o n . But s i n c e women c o m p r i s e the v a s t m a j o r i t y 
o f v i c t i m s , t h i s r e p o r t w i l l f r e q u e n t l y use the f e m i n i n e p r o n o u n " s h e " 
when r e f e r r i n g to a v i c t i m . 
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t o i n c r e a s e a v i c t i m ' s w i l l i n g n e s s t o make and p u r s u e c o m p l a i n t s and 

g e n e r a l l y t o improve h e r e x p e r i e n c e i n t h e c r i m i n a l j u s t i c e s y s t e m ; and 

(2) t o i n c r e a s e the p r o b a b i l i t y o f c o n v i c t i o n s . 

The C r i m i n a l J u s t i c e System 

T r a d i t i o n a l e x p e c t a t i o n s a r e t h a t t h e f u n c t i o n s o f t h e c r i m i n a l 

j u s t i c e s y s t e m w i l l be c a r r i e d o u t t h r o u g h an a d v e r s a r i a l p r o c e s s 

dependent o n b i n d i n g l e g a l r u l e s w h e r e a d j u d i c a t i o n i s e m p h a s i z e d . 

P o l i c e o f f i c e r s w i l l i n v e s t i g a t e each c a s e c a r e f u l l y , b r i n g i n g r e l e v a n t 

e v i d e n c e t o t h e p r o s e c u t o r so t h a t a w a r r a n t f o r t h e a r r e s t o f t h e 

a c c u s e d may be i s s u e d and the c a s e p u r s u e d . P r o s e c u t o r s and d e f e n s e 

a t t o r n e y s w i l l take o p p o s i t e and c o m p e t i n g p o s i t i o n s w h i c h w i l l s e r v e t o 

r a i s e i m p o r t a n t i n f o r m a t i o n and p o i n t s o f l a w . These w i l l be p r e s e n t e d 

t o a j u d g e and/or j u r y f o r t h e i r d e c i s i o n b a s e d on l e g a l r u l e s . When 

a p p r o p r i a t e , t h e y w i l l i m p o s e a s a n c t i o n c o n s i s t e n t w i t h t h e l e g a l 

r u l e s . 

V i r t u a l l y a l l c r i m i n a l j u s t i c e s c h o l a r s a g r e e t h a t t h e c r i m i n a l 

j u s t i c e s y s t e m works q u i t e d i f f e r e n t l y f r o m i t s t e x t b o o k p o r t r a y a l . I n 

r e a l i t y , f o r m a l p r o c e d u r e s a r e d i s p l a c e d b y i n f o r m a l r e l a t i o n s h i p s , 

e x p e c t a t i o n s and m o t i v a t i o n s ( E i s e n s t e i n and J a c o b , 1977; F e e l e y , 1973; 

Nimmer, 1978; R o s e t t and C r e s s e y , 1976). A c c o r d i n g to Nimmer ( 1 9 7 8 ) : 

In p r a c t i c e , an i n f o r m a l network o f r e l a t i o n s h i p s i s 
t h e most s i g n i f i c a n t c h a r a c t e r i s t i c o f t h e j u d i c i a l 
p r o c e s s ; most i s s u e s a r e n e g o t i a t e d r a t h e r t h a n 
a d j u d i c a t e d , and an a t m o s p h e r e o f c o o p e r a t i o n and 
accommodation, r a t h e r t h a n o f e x p l i c i t c o m p e t i t i o n , 
p r e v a i l s . I n f o r m a l r e l a t i o n s h i p s e x e r t a s much o r 
more i n f l u e n c e than f o r m a l law ( p . 3 8 ) . 

The d i s c r e p a n c y between f o r m a l r u l e s and i n f o r m a l p r o c e d u r e s d e r i v e s 

from the b r o a d d i s c r e t i o n employed by a l l p a r t i c i p a n t s w i t h r e s p e c t t o 

n e a r l y e v e r y d e c i s i o n made. Laws s e r v e a s g u i d e s l e a v i n g s p e c i f i c 
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d e c i s i o n s t o i n d i v i d u a l i n t e r p r e t a t i o n and j u d g m e n t . Laws t h e m s e l v e s 

can p r o v i d e o u t s i d e l i m i t s f o r d i s c r e t i o n , but the e x t e n t o f i n f l u e n c e 

depends on t h e l a w i t s e l f . D i s c r e t i o n i s v i e w e d a s b o t h t h e norm and 

t h e n e m e s i s o f the c r i m i n a l j u s t i c e s y s t e m ( F e e l e y , 1973; D a v i s , 1969). 

The e f f e c t of a l e g a l r e f o r m i s t h u s n o t p e r f e c t l y p r e d i c t a b l e 

because i t must be p r o c e s s e d o r i m p l e m e n t e d by a c o m p l e x and o f t e n 

cumbersome s y s t e m w h i c h u l t i m a t e l y r e l i e s on b u r e a u c r a t i c p o l i c i e s and 

i n f o r m a l i n t e r a c t i o n s among t h o s e i n the s y s t e m . 
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C h a p t e r 2 
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STUDY DESIGN AND METHODS OF ANALYSIS 

The p u r p o s e o f t h i s s t u d y was t o ( 1 ) e x a m i n e t h e i m p a c t o f 

M i c h i g a n ' s C r i m i n a l S e x u a l C o n d u c t s t a t u t e on t h e way t h e c r i m i n a l 

j u s t i c e s y s t e m p r o c e s s e s s e x u a l a s s a u l t c a s e s . I n o r d e r t o a s s e s s t h i s 

impact i t was n e c e s s a r y t o ( 2 ) d e s c r i b e p r o c e d u r e s u s e d t o p r o c e s s 

s e x u a l a s s a u l t c a s e s i n t h e c r i m i n a l j u s t i c e s y s t e m i n M i c h i g a n . A 

d e t a i l e d d e s c r i p t i o n o f t h e s e p r o c e d u r e s i s i m p o r t a n t f o r two r e a s o n s . 

F i r s t , a p r i m a r y m o t i v a t i o n f o r t h e l a w r e f o r m d e r i v e d f r o m t h e 

u n i q u e p r o c e d u r e s and e v i d e n c e r e q u i r e m e n t s used i n s e x u a l a s s a u l t c a s e s 

as w e l l as t h e u n u s u a l l y b r o a d d i s c r e t i o n e x e r c i s e d by a c t o r s i n t h e 

c r i m i n a l j u s t i c e s y s t e m i n t h e s e c a s e s . The l a w r e f o r m was i n t e n d e d t o 

b r i n g the h a n d l i n g of s e x u a l a s s a u l t c r i m e s i n l i n e w i t h t h e h a n d l i n g o f 

o t h e r v i o l e n t c r i m e s , t h a t i s , t o " n o r m a l i z e " the h a n d l i n g o f t h e c r i m e 

(Nordby, 1974). I t was t h u s n e c e s s a r y t o d o c u m e n t t h e s e p r o c e d u r a l 

d e c i s i o n s t o d e t e r m i n e whether t h e y a r e c o n s i s t e n t o r i n c o n s i s t e n t w i t h 

t h o s e made i n c r i m e s o f e q u a l s e r i o u s n e s s . 

A second r e a s o n f o r e x a m i n i n g t h e s e p r o c e d u r e s i s t o a s c e r t a i n 

whether t h e l a w has i n f a c t been implemented as i n t e n d e d . The e m e r g i n g 

r e s e a r c h l i t e r a t u r e on p o l i c y e v a l u a t i o n s d e s c r i b e s t h e p i t f a l l s 

i n v o l v e d i n assuming i m p l e m e n t a t i o n h a s t a k e n p l a c e w i t h o u t a c t u a l l y 

d o c u m e n t i n g i t . T r a d i t i o n , v e s t e d i n t e r e s t s , a n d b u r e a u c r a t i c 

i n t r a n s i g e n c e o f t e n o p e r a t e t o c o m p r o m i s e o r e v e n p r e v e n t t h e 

i m p l e m e n t a t i o n o f a p o l i c y . W i t h o u t a s s e s s i n g the d e g r e e t o w h i c h t h e 

law r e f o r m i s implemented, t h e s o u r c e o f changes o r p e r c e i v e d changes i s 

i m p o s s i b l e t o d e t e r m i n e . 

W h i l e M i c h i g a n ' s l a w has been h e r a l d e d as a "model s t a t u t e " and has 

s e r v e d as a s t i m u l u s f o r r e f o r m s i n o t h e r s t a t e s , the M i c h i g a n r e f o r m e r s 
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t h e m s e l v e s were c a u t i o u s i n a r t i c u l a t i n g t h e i r e x p e c t a t i o n s o f what a 

law r e f o r m c o u l d do. As n o t e d above, a n t i - r a p e a c t i v i s t s were c o n f i d e n t 

t h a t t h e i r e f f o r t s t o change the l a w w o u l d h a v e some s y m b o l i c e f f e c t . 

The s u p p o r t o f the b i l l by t h e G o v e r n o r and t h e p u b l i c i t y s u r r o u n d i n g 

e f f o r t s t o p a s s the b i l l were c e r t a i n t o b r i n g s t a t u r e and l e g i t i m a c y to 

the i s s u e . The r e f o r m e r s were l e s s c e r t a i n t h a t t h e l a w , when p a s s e d , 

c o u l d have an i n s t r u m e n t a l i m p a c t . These s e n t i m e n t s w e r e e x p r e s s e d by 

t h e C o o r d i n a t o r o f t h e M i c h i g a n Women's Task F o r c e on Rape w h i c h d r a f t e d 

and l o b b i e d f o r the l a w ' s p a s s a g e : 

W h i l e we must have done s o m e t h i n g r i g h t t o so u p s e t 
t h e t r a d i t i o n a l i s t s , I w o u l d n e v e r t h e l e s s c a u t i o n 
t h e e n t h u s i a s t s a g a i n s t the b e l i e f t h a t an u n t e s t e d 
law can be a model l a w . I t s c a r e f u l l y c h o s e n w o r d s 
may s a y what many o f us want a f a i r law t o s a y . But 
we do not y e t know i f i n p r a c t i c e i t w i l l h e l p t o 
r i g h t what i s so d e s p e r a t e l y w r o n g . M o r e t h a n a 
l e g a l r e f o r m , the M i c h i g a n l a w i s an e x p e r i m e n t i n 
w h i c h we hope t o l e a r n how a m a j o r r e v i s i o n i n t h e 
c r i m i n a l c o d e c a n d e t e r , c o n t r o l , p u b l i c i z e a n d 
e q u a l i z e the t r e a t m e n t o f a v e r y d e s t r u c t i v e s e t o f 
a c t s a g a i n s t human b e i n g s (BenDor, 1976, p. 150). 

The second o b j e c t i v e o f t h e s t u d y , t h e n , w h i c h s i m i l a r l y d e r i v e s 

from t h e s p i r i t o f t h e l a w r e f o r m e f f o r t , was t o e x a m i n e t h e l a w ' s 

a c c o m p l i s h m e n t s i n l i g h t of i t s i n t e n t . Of s p e c i a l s i g n i f i c a n c e a r e 

p e r c e p t i o n s o f changes i n v i c t i m e x p e r i e n c e , t h e k i n d s o f c a s e s w h i c h 

now come t o t h e a t t e n t i o n o f t h e c o u r t s , t h e amount o f d i s c r e t i o n 

e x e r c i s e d by o f f i c i a l s a t v a r i o u s s t a g e s i n c a s e p r o c e s s i n g , a n d 

r e l a t i v e changes i n r e p o r t i n g , a r r e s t and c o n v i c t i o n r a t e s . 

Data S o u r c e s and D a t a C o l l e c t i o n P r o c e d u r e s 

S e v e r a l d a t a s o u r c e s were employed: (1) open-ended i n t e r v i e w s w i t h 

key members o f the c r i m i n a l j u s t i c e s y s t e m and s e v e r a l o f t h e o r i g i n a l 

members o f o f the M i c h i g a n Women's T a s k F o r c e on R a p e ; ( 2 ) t e l e p h o n e 

i n t e r v i e w s w i t h a s t a f f member i n e v e r y a s s a u l t c r i s i s c e n t e r i n t h e 
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s t a t e ; (3) c r i m e s t a t i s t i c s from the M i c h i g a n S t a t e P o l i c e U n i f o r m Crime 

R e p o r t i n g system and from the D e t r o i t P o l i c e D e p a r t m e n t ' s Sex C r i m e s 

U n i t ; (4) s t r u c t u r e d i n t e r v i e w s w i t h j u d g e s , p r o s e c u t o r s , d e f e n s e 

a t t o r n e y s , p o l i c e o f f i c e r s , and c r i s i s c e n t e r s t a f f from s i x c o u n t i e s In 

M i c h i g a n . 

1. Open-ended I n t e r v i e w s w i t h members of t h e c r i m i n a l j u s t i c e s y s t e m . 

U n s t r u c t u r e d i n t e r v i e w s w i t h members o f the c r i m i n a l j u s t i c e s y s t e m 

( I n c o u n t i e s n o t s e l e c t e d f o r t h e s t r u c t u r e d i n t e r v i e w s ) were c o n d u c t e d 

p r i m a r i l y t o i d e n t i f y p a t t e r n s and c e n t r a l i s s u e s i n t h e h a n d l i n g o f 

s e x u a l a s s a u l t c a s e s as p e r c e i v e d by t h o s e who a r e i n v o l v e d w i t h them on 

a d a y - t o - d a y b a s i s . These i n t e r v i e w s c o n t r i b u t e d to the d e v e l o p m e n t o f 

the q u e s t i o n n a i r e and were p a r t i c u l a r l y v a l u a b l e i n p r o v i d i n g i n s i g h t 

i n t o the c r i m i n a l j u s t i c e system's p e r s p e c t i v e on s e x u a l a s s a u l t c r i m e s . 

2. T e l e p h o n e i n t e r v i e w s w i t h c r i s i s c e n t e r s t a f f . 

The t e l e p h o n e i n t e r v i e w s , c o n d u c t e d v e r y e a r l y i n the s t u d y p e r i o d , 

were d e s i g n e d to g a t h e r i n f o r m a t i o n on n o n - l e g l s l a t I v e r e f o r m a c t i v i t y 

i n a l l c o u n t i e s l n t h e s t a t e . An a t t e m p t was made t o l o c a t e e v e r y 

c r i s i s c e n t e r , h o t - l i n e and c o m m u n i t y e d u c a t i o n g r o u p whose p r i m a r y 

c o n c e r n i s s e x u a l a s s a u l t . Those a g e n c i e s and programs were i d e n t i f i e d 

by c o n s u l t i n g w i t h t h e d i r e c t o r y a s s i s t a n c e o p e r a t o r f o r l i s t i n g s 

c o n t a i n i n g the words " r a p e , " " s e x u a l a s s a u l t " o r " c r i s i s I n t e r v e n t i o n , " 

as w e l l as t h r o u g h c a l l s t o D e p a r t m e n t s o f S o c i a l S e r v i c e , c o m m u n i t y 

m e n t a l h e a l t h c e n t e r s and p o l i c e o r s h e r i f f ' s d e p a r t m e n t s i n each c o u n t y 

i n M i c h i g a n . When a p p r o p r i a t e r e s p o n d e n t s w e r e l o c a t e d , t h e y w e r e 

i n t e r v i e w e d about the e s t a b l i s h m e n t of t h e c e n t e r ; t h e h i s t o r y o f i t s 

d e v e l o p m e n t , i n c l u d i n g f u n d i n g s o u r c e s ; t h e range o f s e r v i c e s p r o v i d e d 

by the c e n t e r and o t h e r a g e n c i e s i n the community; and the r e l a t i o n s h i p 
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of t h e c e n t e r t o o t h e r o r g a n i z a t i o n s i n t h e community. 

These i n t e r v i e w s p r o v i d e d i n f o r m a t i o n about t r e n d s i n the l e v e l o f 

r e f o r m a c t i v i t i e s i n v a r i o u s c o u n t i e s as w e l l a s d o c u m e n t a t i o n o f t h e 

k i n d s o f s e r v i c e s p r o v i d e d to s e x u a l a s s a u l t v i c t i m s . T h e s e d a t a w e r e 

used p r i m a r i l y t o c h a r a c t e r i z e v a r i o u s c o u n t i e s i n M i c h i g a n w i t h r e s p e c t 

t o t h e i r l e v e l o f a c t i v i t y and c o n c e r n w i t h s e x u a l a s s a u l t . The 

i n f o r m a t i o n was used s u b s e q u e n t l y i n the s e l e c t i o n o f c o u n t i e s i n w h i c h 

s t r u c t u r e d i n t e r v i e w s were c o n d u c t e d . 

3. Crime d a t a . 

U n i f o r m Crime R e p o r t d a t a f o r f o r c i b l e r a p e ( C S C 1 ) w e r e o b t a i n e d 

from t h e M i c h i g a n S t a t e P o l i c e f o r t h e p e r i o d J a n u a r y 1972 t h r o u g h 

December 1978. These d a t a p r o v i d e e v i d e n c e o f t r e n d s b e f o r e and a f t e r 

the l a w r e f o r m i n r e p o r t s , a r r e s t s and c o n v i c t i o n s . To d e t e r m i n e t r e n d s 

i n l e s s s e r i o u s s e x u a l a s s a u l t c r i m e s , r e c o r d s f o r a l l s e x u a l a s s a u l t 

c r i m e s (CSC1, 2, 3, 4) p r o c e s s e d between August 1975 and May 1979, w e r e 

o b t a i n e d f r o m the D e t r o i t P o l i c e Department's Sex C r i m e s U n i t . 

4. S t r u c t u r e d i n t e r v i e w s w i t h members o f c r i m i n a l j u s t i c e s y s t e m and 

c r i s i s c e n t e r s t a f f . 

The d a t a b a s e f o r a s s e s s i n g t h e i m p a c t o f t h e l a w w a s t h e 

s t r u c t u r e d i n t e r v i e w s u r v e y o f members o f t h e c r i m i n a l j u s t i c e s y s t e m 

and a s s a u l t o r rape c r i s i s c e n t e r s t a f f i n s i x c o u n t i e s i n s o u t h e r n 

M i c h i g a n . 

Sample. The sample f o r the s t r u c t u r e d i n t e r v i e w s was a p u r p o s i v e 

sample o f 34 j u d g e s , 40 p r o s e c u t o r s , 31 d e f e n s e a t t o r n e y s , 39 p o l i c e 

o f f i c e r s and 26 c r i s i s c e n t e r s t a f f f r o m s i x c o u n t i e s who, w i t h t h e 

e x c e p t i o n o f t h e l a t t e r g r o u p , had e x p e r i e n c e w i t h s e x u a l a s s a u l t c a s e s 

b e f o r e and a f t e r t h e l a w r e f o r m . The s i x c o u n t i e s i n t h e s a m p l e w e r e 
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s e l e c t e d f o r t h e i r h e t e r o g e n e i t y . W h i l e a l l s i x w e r e among t h e 13 

c o u n t i e s i n t h e s t a t e w i t h t h e h i g h e s t s e x u a l a s s a u l t r a t e , t h e y 

i n c l u d e d a l a r g e m e t r o p o l i t a n c o u n t y w i t h t h e h i g h e s t c r i m e r a t e i n t h e 

s t a t e , a s m a l l r u r a l c o u n t y ( t h e o n l y l o w e r p e n i n s u l a c o u n t y w i t h o u t a 

s e x u a l a s s a u l t c r i s i s c e n t e r ) , a n d a c o u n t y c o n t a i n i n g a l a r g e 

u n i v e r s i t y c a m p u s . G i v e n t h i s s a m p l i n g s t r a t e g y , t h e t a s k o f t h e 

a n a l y s i s was t o d e t e r m i n e whether the l a w r e f o r m has c o m p a r a b l e e f f e c t s 

i n each c o u n t y . County d i f f e r e n c e s , where n o t a b l e , w i l l b e i d e n t i f i e d 

i n t h e d i s c u s s i o n o f f i n d i n g s . 

I n t e r v i e w p r o c e d u r e s . W i t h i n e a c h c o u n t y , e x p e r i e n c e d j u d g e s , 

p r o s e c u t o r s and d e f e n s e a t t o r n e y s were s e l e c t e d w i t h t h e a s s i s t a n c e o f 

t h e c h i e f p r o s e c u t o r . He p r o v i d e d l i s t s o f j u d g e s and p r o s e c u t o r s who 

had e x p e r i e n c e h a n d l i n g s e x u a l a s s a u l t c a s e s p r i o r t o t h e l a w r e f o r m , 

a n d , w i t h t h e c o n s u l t a t i o n o f o t h e r p r o s e c u t o r s i n h i s o f f i c e , h e 

f u r t h e r was a b l e t o p r o v i d e n a m e s o f p r i v a t e a t t o r n e y s who h a d 

e x p e r i e n c e d e f e n d i n g s e x u a l a s s a u l t c a s e s i n h i s c o m m u n i t y . L i s t s o f 

e x p e r i e n c e d d e f e n s e a t t o r n e y s a l s o w e r e o b t a i n e d f r o m t h e p u b l i c 

d e f e n d e r ' s o f f i c e i n each c o u n t y . 

In a s i m i l a r m a n n e r , l i s t s o f e x p e r i e n c e d p o l i c e o f f i c e r s w e r e 

o b t a i n e d f r o m p o l i c e c h i e f s i n e a c h c o u n t y . And l i s t s o f t h e most 

e x p e r i e n c e d c r i s i s c e n t e r s t a f f (who o f t e n d i d n o t h a v e p r e - r e f o r m 

e x p e r i e n c e ) were p r o v i d e d by d i r e c t o r s o f the c e n t e r s . Respondents were 

then s e l e c t e d randomly f r o m the l i s t s o f e x p e r i e n c e d i n d i v i d u a l s , and 

r e s p o n d e n t s were t e l e p h o n e d f o r t h e i r p e r m i s s i o n and t o a r r a n g e a t i m e 

f o r the i n t e r v i e w . Respondents were h i g h l y c o o p e r a t i v e . Of 39 j u d g e s 

c o n t a c t e d , f i v e d e c l i n e d to be i n t e r v i e w e d , t h r e e i n d i c a t i n g t h e y had 

not had enough e x p e r i e n c e w i t h t h e new l a w t o p r o v i d e v a l i d i n f o r m a t i o n . 
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O n l y one o t h e r , a p r o s e c u t o r , r e f u s e d t o p a r t i c i p a t e . 

Data c o l l e c t i o n . The s t r u c t u r e d i n t e r v i e w s t o o k p l a c e between J u l y 

and O c t o b e r L978. A l l i n t e r v i e w s were c o n d u c t e d by s i x p r i m a r y r e s e a r c h 

s t a f f i n c l u d i n g t h e two p r i n c i p a l i n v e s t i g a t o r s . B e c a u s e t h e s e 

i n d i v i d u a l s were i n v o l v e d i n the d e s i g n o f t h e s t u d y and d e v e l o p m e n t o f 

the i n t e r v i e w i n s t r u m e n t s , t r a i n i n g f o c u s e d on o b t a i n i n g c o n s i s t e n c y Ln 

i n t e r v i e w i n g p r o c e d u r e s . 

F i v e s t r u c t u r e d i n t e r v i e w s c h e d u l e s w e r e e m p l o y e d , one f o r e a c h 

group o f r e s p o n d e n t s . E a c h i n t e r v i e w s c h e d u l e c o n t a i n e d q u e s t i o n s 

common to a l l r e s p o n d e n t s and some t a i l o r e d f o r p a r t i c u l a r r e s p o n d e n t 

g r o u p s . A sample i n t e r v i e w s c h e d u l e i s p r o v i d e d i n Appendix C. 

( 1 ) . D e s c r i p t i o n of the p r o c e d u r e s used t o h a n d l e s e x u a l a s s a u l t 

c a s e s . 

Each v e r s i o n o f t h e q u e s t i o n n a i r e a s k e d r e s p o n d e n t s t o d e s c r i b e 

p r o c e d u r e s used to p r o c e s s s e x u a l a s s a u l t c a s e s a t e a c h s t a g e i n t h e 

c r i m i n a l j u s t i c e s y s t e m i n which t h e y had s p e c i a l i n v o l v e m e n t . T h e s e 

i n c l u d e d : f o r p o l i c e , t h e d e c i s i o n t o u n f o u n d a c r i m e and t o s e e k a 

w a r r a n t ; f o r p r o s e c u t o r s , w a r r a n t i s s u i n g d e c i s i o n s , p r e - t r i a l 

a c t i v i t i e s , and p l e a b a r g a i n i n g p r o c e d u r e s ; f o r d e f e n s e a t t o r n e y s , p l e a 

b a r g a i n i n g p r o c e d u r e s and c r o s s - e x a m i n a t i o n s t r a t e g i e s ; and f o r j u d g e s , 

t h e d e c i s i o n to admit i n f o r m a t i o n about t h e v i c t i m ' s s e x u a l h i s t o r y . To 

i d e n t i f y p o s s i b l e b i a s e s i n h e r e n t i n r e s p o n d e n t s ' r e p o r t i n g on t h e i r own 

b e h a v i o r , each a c t o r group and the c r i s i s c e n t e r s t a f f s w e r e a s k e d t o 

r e p o r t on the b e h a v i o r o f t h e o t h e r s . I n e a c h c a s e , r e s p o n d e n t s w e r e 

a s k e d t o compare p r o c e d u r e s used c u r r e n t l y w i t h t h o s e used p r i o r t o t h e 

l a w r e f o r m and t o f u r t h e r c o m p a r e them w i t h t h o s e u s e d f o r e q u a l l y 

s e r i o u s c r i m e s . These i n t e r v i e w i t e m s t h u s p r o v i d e i n f o r m a t i o n a b o u t 
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t h e I m p l e m e n t a t i o n of t h e law and d i f f e r e n c e s i n t h e p r o c e d u r e s used f o r 

s e x u a l a s s a u l t c r i m e s and o t h e r c r i m e s g e n e r a l l y c o n s i d e r e d t o b e 

e q u a l l y s e r i o u s . 

( 2 ) . Assessment of t h e s y m b o l i c and i n s t r u m e n t a l i m p a c t o f t h e 

r e f o r m e d l a w . 

The s y m b o l i c impact o f the l a w was measured p r i m a r i l y t h r o u g h t h e 

use o f a s e r i e s o f s c e n a r i o s d e s i g n e d t o m e a s u r e a r e s p o n d e n t ' s 

d e f i n i t i o n o f s e x u a l a s s a u l t and t h e c o n s i s t e n c y o f t h e i r d e f i n i t i o n 

w i t h t h a t i n the r e f o r m e d l a w . R e s p o n d e n t s w e r e p r o v i d e d a s e r i e s o f 

h y p o t h e t i c a l c a s e d e s c r i p t i o n s a n d w e r e a s k e d t o d e t e r m i n e a n 

a p p r o p r i a t e c h a r g e and a l i k e l y d i s p o s i t i o n w i t h i n the c r i m i n a l j u s t i c e 

s y s t e m . I n a d d i t i o n , t h e s y m b o l i c impact o f t h e l a w was a s s e s s e d by a 

measure o f r e s p o n d e n t s ' adherence t o s t e r o t y p i c a l a t t i t u d e s r e l a t e d t o 

s e x u a l a s s a u l t . 

The i n s t r u m e n t a l impact o f t h e law was m e a s u r e d i n s e v e r a l w a y s . 

F i r s t , r e s p o n d e n t s were q u e s t i o n e d about t h e i r p e r c e p t i o n s o f c h a n g e s 

r e l a t e d to the r e f o r m e d law's i n t e n t . S p e c i f i c a l l y , t h e y were asked ( l ) 

w h e t h e r a v i c t i m ' s e x p e r i e n c e i n t h e c r i m i n a l j u s t i c e s y s t e m h a d 

improved; (2) whether the chance o f c o n v i c t i o n s ( i . e . , t h e p r o s e c u t o r ' s 

chances o f w i n n i n g ) had i n c r e a s e d ; (3) whether more and d i f f e r e n t t y p e s 

o f c a s e s were g e t t i n g i n t o t h e s y s t e m ; and ( 4 ) w h e t h e r t h e amount o f 

d i s c r e t i o n e x e r c i s e d by j u d g e s had d e c r e a s e d . R e s p o n s e s t o t h o s e 

q u e s t i o n s p r o v i d e a measure o f t h e p e r c e i v e d impact of the l a w i n a r e a s 

c e n t r a l to r e f o r m e r s ' c o n c e r n s . 

The i n s t r u m e n t a l i m p a c t o f t h e l a w was a l s o m e a s u r e d t h r o u g h 

a n a l y s i s o f d a t a a v a i l a b l e from s t a t e and l o c a l p o l i c e d e s c r i b i n g t h e 

number and d i s p o s i t i o n o f c a s e s p r o c e s s e d by t h e s y s t e m b e f o r e and a f t e r 
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t h e l a w t o o k e f f e c t . Crime s t a t i s t i c s were o b t a i n e d f r o m t h e M i c h i g a n 

S t a t e P o l i c e f o r 39 months p r i o r t o the l a w ' s passage and f o r 4 5 months 

a f t e r w a r d . These were used t o a s s e s s t h e law's i n f l u e n c e on t r e n d s i n 

r e p o r t s , a r r e s t s , and c o n v i c t i o n s . T h e s e o b j e c t i v e m e a s u r e s w e r e 

c o r r o b o r a t e d by o t h e r s from one j u r i s d i c t i o n , Wayne County ( D e t r o i t ) f o r 

f o u r y e a r s a f t e r t h e l a w r e f o r m ( 1 9 7 5 - 1 9 7 9 ) . W h i l e d a t a f r o m t h e 

M i c h i g a n S t a t e P o l i c e p r o v i d e d a g g r e g a t e t r e n d s , ( e . g . , number o f 

a r r e s t s i n 1973), t h e d a t a f r o m t h e D e t r o i t Sex C r i m e s U n i t a l l o w e d 

i n d i v i d u a l case t r a c k i n g . T h i s a l l o w e d f o r t h e d e t e r m i n a t i o n o f t h e 

d i s p o s i t i o n o f p a r t i c u l a r t y p e s o f c a s e s ( i . e . , d i f f e r e n t d e g r e e s o f 

CSC) and f o r the assessment o f changes i n c a s e p r o c e s s i n g t h a t may be 

a t t r i b u t a b l e t o the law r e f o r m . 
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C h a p t e r 3 
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IMPLEMENTATION OF THE LAW: PREPARATION FOR TRIAL 

C r i m i n a l Sexual Conduct Reports 

In the e a r l y h a l f of the 1970's, s e r i o u s c r i m e s In the S t a t e o f 

Michigan (and the country as a whole) increased d r a m a t i c a l l y , jumping 20 

p e r c e n t i n 1974 alone (Department of State P o l i c e , Uniform Crime R e p o r t 

f o r the State of Michigan, 1975). A f t e r 1974, however, t h i s t r e n d was 

reversed f o r most s e r i o u s crimes, which increased only 5 percent i n 1975 

and decreased by 6 percent i n 1976 and again by 10 percent i n 1977. But 

d u r i n g t h i s time, r e p o r t s of f o r c i b l e rape i n c r e a s e d at a f a s t e r r a t e 

than a l l o t h e r s e r i o u s crimes'* and c o n t i n u e d to i n c r e a s e even when 

o t h e r s were b e g i n n i n g to d e c l i n e . ^ T a b l e 3.1 shows the t r e n d s f o r 

rape, murder, robbery and aggravated a s s a u l t from 1973 to 1977. W h i l e 

murder, robbery and aggravated a s s a u l t showed moderate or s u b s t a n t i a l 

d e c l i n e s i n the l a s t h a l f of the 1970's, f o r c i b l e rape c o n s i s t e n t l y 

i n c r e a s e d • 

There i s no simple explanation f o r the c o n s i s t e n t i n c r e a s e i n rape 

r e p o r t s . As with a l l r e p o r t i n g s t a t i s t i c s , i n c r e a s e s can r e f l e c t an 

"Serious crimes" r e f e r s p e c i f i c a l l y to the seven major or "index" 

crimes of murder, rape, robbery, aggravated a s s a u l t , b u r g l a r y , l a r c e n y 

and motor v e h i c l e t h e f t . 

^In Michigan, f o r c i b l e rape was covered by the " c a r n a l knowledge" 

s t a t u t e p r i o r to 1975; a f t e r the reformed law was enacted i n A p r i l 1975, 

i t became C r i m i n a l Sexual Conduct i n the f i r s t degree. 

The number of reported rapes does not begin to r e f l e c t the a c t u a l 

i n c i d e n c e of t h i s c r i m e . Some a u t h o r s s u g g e s t t h a t o n l y one i n t e n 

r a p e s i s r e p o r t e d ( G r i f f i n , 1971), w h i l e E n n i s (1967), u s i n g 1965 

Uniform Crime Report data, c o n c l u d e s t h a t 75 p e r c e n t of a l l r a p e s go 

unreported. Using t h i s f i g u r e , and a v e r a g e monthly r e p o r t i n g r a t e s , 

o v e r 10,000 r a p e s a r e committed each y e a r i n M i c h i g a n . The most 

c o n s e r v a t i v e estimates of unreported rape d e r i v e from the LEAA Census 

Surveys which suggest that the reported/unreported r a t i o i s comparable 

to that of other crimes, of which approximately h a l f are r e p o r t e d . The 

1972 LEAA study p l a c e s the r a t i o of unreported rapes at 2.1 to I. 
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Table 3. 1 

Annual Percentage Increases i n Incidence 

of Crimes Against the Person 

1973-1977 

i Increase from previous year 

Year I F o r c i b l e Aggravated 

[ Rape Murder A s s a u l t Robbery 

1973 I +19.0% +12.0% +13.0% -3.0% 

1974 | +6.0 -8.0 +8.0 +20.0 

1975 1 +3.0 -11.0 +4.0 -6.0 

1976 | +6.0 -4.0 -6.0 -7.0 

1977 | +8.0 -15.0 +3.0 -21.0 

SOURCE: Department of State P o l i c e , Uniform Crime Report 

f o r State of Michigan, 1975, 1977. 

upsurge i n the incidence of the crime, increases i n r e p o r t i n g r a t e s , or 

both. And rape r e p o r t i n g rates are e s p e c i a l l y l i k e l y to be a f f e c t e d by 

changes i n the s o c i a l environment, not the l e a s t of which i s law reform. 

The women's movement and the "sexual r e v o l u t i o n " have both allowed women 

to speak more openly about formerly taboo t o p i c s . 

A f t e r A p r i l 1975, however, when Michigan's new s t a t u t e took e f f e c t , 

some of the c o n t i n u i n g i n c r e a s e i n r e p o r t s may have been due to the 

l e g a l r e v i s i o n . Since the law c l a r i f i e d the d e f i n i t i o n s of the c r i m e 

and p r o h i b i t e d the use of the c o m p l a i n a n t ' s p a s t s e x u a l h i s t o r y as 

evidence, v i c t i m s had l e s s to f e a r from the c r i m i n a l j u s t i c e s y s t e m . 

Simultaneously, more a s s a u l t c r i s i s centers were e s t a b l i s h e d , o f f e r i n g 

v i c t i m s i n f o r m a t i o n and support that may have encouraged r e p o r t i n g . 

One study (Dukes and M a t t l e y , 1977) found t h a t the f o u r f a c t o r s 
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w h i c h e n t e r i n t o a v i c t i m ' s d e c i s i o n t o r e p o r t a r a p e a r e : ( i ) 

p r e c o n c e i v e d n o t i o n s a b o u t p o l i c e and t h e c r i m i n a l j u s t i c e s y s t e m ' s 

r e s p o n s e t o r a p e v i c t i m s ; ( 2 ) t h e s i t u a t i o n a l c h a r a c t e r i s t i c s 

s u r r o u n d i n g t h e r a p e i t s e l f ; ( 3 ) t h e t r a u m a s u f f e r e d b y t h e v i c t i m 

i m m e d i a t e l y a f t e r the a s s a u l t ; and (4) c o n c e r n s a b o u t and a d v i c e g i v e n 

by f a m i l y , f r i e n d s , l o v e r s and o t h e r s . In t h e i r s t u d y o f b o t h r e p o r t i n g 

and n o n - r e p o r t i n g v i c t i m s , t h e r e s e a r c h e r s r e p o r t t h a t " . . . i f 

c o n d i t i o n s i n any o f t h e s e s t a g e s f a v o r n o n - r e p o r t , t h e n t h e v i c t i m 

p r o b a b l y w i l l n o t r e p o r t t h e c r i m e t o p o l i c e " ( p . 6 8 ) . C l e a r l y , 

k n o w l e d g e o f M i c h i g a n ' s l a w w o u l d a f f e c t v i c t i m p e r c e p t i o n s o f t h e 

c r i m i n a l j u s t i c e s y s t e m ' s r e s p o n s e t o a r e p o r t . And c r i s i s c e n t e r 

e n c o u r a g e m e n t c o u l d t i p t h e s c a l e s i n f a v o r o f p r o s e c u t i o n . B u t a 

v i c t i m ' s p e r c e p t i o n o f t h e s e i n s t i t u t i o n s may n o t be t h e most i m p o r t a n t 

f a c t o r i n t h e d e c i s i o n - m a k i n g p r o c e s s . F e a r o f r e t a l i a t i o n b y t h e 

a t t a c k e r (Dukes and M a t t l e y , 1977) and a d e s i r e t o f o r g e t about t h e rape 

a l s o c o u l d a f f e c t s i g n i f i c a n t l y t h e v i c t i m ' s w i l l i n g n e s s t o r e p o r t 

( W i l s o n , 1 9 7 8 ) . N e v e r t h e l e s s , i t i s p o s s i b l e t h a t t h e l a w r e f o r m 

p r o v i d e d an a d d i t i o n a l s u r g e t o an a l r e a d y i n c r e a s i n g t r e n d i n r e p o r t i n g 

r a t e s . 

A n a l y s i s of T r e n d s i n R e p o r t i n g B e h a v i o r B e f o r e and A f t e r t h e Law Reform 

One way t o a s s e s s t h e impact o f the new s t a t u t e on the r e p o r t i n g o f 

f o r c i b l e r a p e i s t o examine t r e n d s i n r e p o r t s b e f o r e and a f t e r t h e l a w 

r e f o r m . F i g u r e 1 shows t h e m o n t h l y p a t t e r n o f r e p o r t s f o r f o r c i b l e r a p e 

from 1972 t h r o u g h 1978, t h r e e y e a r s b e f o r e and t h r e e y e a r s a f t e r t h e l a w 

took e f f e c t . 

To u n d e r s t a n d t h e s e t r e n d s , i t i s n e c e s s a r y t o t a k e i n t o a c c o u n t 

a l l m a j o r e v e n t s l i k e l y t o i n f l u e n c e t h e s e s t a t i s t i c s . D u r i n g the t h r e e 
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y e a r p e r i o d f o l l o w i n g t h e e n a c t m e n t o f t h e C r i m i n a l S e x u a l C o n d u c t 

s t a t u t e , a m a j o r gun c o n t r o l l a w was i m p l e m e n t e d i n t h e S t a t e o f 

M i c h i g a n t h a t p o t e n t i a l l y w o u l d a f f e c t s t a t i s t i c s f o r a l l v i o l e n t 

c r i m e s . T h i s l a w , w h i c h t o o k e f f e c t i n J a n u a r y 1977, s p e c i f i e d a one 

y e a r mandatory p r i s o n s e n t e n c e f o r i l l e g a l p o s s e s s i o n o f a f i r e a r m . 

S i n c e f o r c i b l e r a p e i s d e f i n e d i n t h e U n i f o r m C r i m e R e p o r t s as " t h e 

c a r n a l knowledge o f a f e m a l e , f o r c i b l y and a g a i n s t h e r w i l l , " and s i n c e 

the p r e s e n c e o f a f i r e a r m i s an i n d i s p u t a b l e show o f f o r c e , t h e gun l a w 

u n d o u b t e d l y i n f l u e n c e s t h e way c r i m e s o f rape a r e p r o c e s s e d . 

W h i l e r e p o r t s o f rape a r e c l e a r l y i n c r e a s i n g o v e r t i m e , i n s p e c t i o n 

of F i g u r e 1 does not i n d i c a t e s i g n i f i c a n t d i s c o n t i n u i t i e s i n r e p o r t s o f 

f o r c i b l e r a p e r e l a t e d t o e i t h e r o f t h e s e l e g a l r e v i s i o n s . And t h e t i m e 

s e r i e s a n a l y s i s o f r e p o r t s o f f o r c i b l e rape a l s o r e v e a l s no s i g n i f i c a n t 

change i n the r a t e o r t r e n d a f t e r the C r i m i n a l S e x u a l Conduct law r e f o r m 

g 
( t = - . 7 0 , n.s.) o r a f t e r t h e gun l a w ( t = . 0 9 , n . s ) . 

R e s p o n d e n t s ' P e r c e p t i o n of R e p o r t i n g T r e n d s 

C o n s i s t e n t w i t h t h e t i m e s e r i e s a n a l y s i s o f c r i m e d a t a , r e s p o n d e n t s 

d i d n o t a t t r i b u t e r e p o r t i n g i n c r e a s e s p r i m a r i l y t o t h e C r i m i n a l S e x u a l 

Conduct s t a t u t e . When asked t o i d e n t i f y what t h e y c o n s i d e r e d t o be t h e 

t h r e e most i m p o r t a n t r e a s o n s f o r t h e i n c r e a s e i n r e p o r t s , t h e y 

emphasized s o c i a l change and gave l e s s w e i g h t to the r o l e s o f l a w r e f o r m 

o r a b s o l u t e i n c r e a s e s i n v i o l e n t c r i m e . As shown i n T a b l e 3.2, e a s i l y 

o 
The p r o c e d u r e s used to p e r f o r m the a n a l y s i s a r e based on the work 

o f Box and T i a o (1968) as i n t e r p r e t e d by R o b e r t s ( 1 9 7 7 ) . I t s h o u l d be 
emphasized t h a t the a n a l y s i s i s d e s i g n e d to d e t e c t a s h i f t i n t h e l e v e l 
of t h e s e r i e s b e f o r e and a f t e r t h e l a w r e f o r m , i . e . , t o a n s w e r t h e 
q u e s t i o n , " D i d the s e x u a l a s s a u l t a n d / o r t h e gun c o n t r o l l a w h a v e a 
m e a s u r a b l e i m p a c t o n f o r c i b l e r a p e c r i m e s t a t i s t i c s ? " An e q u a l l y 
i m p o r t a n t q u e s t i o n , "What i s t h e n a t u r e o f t h e c h a n g e i n c r i m e 
s t a t i s t i c s ? " , i s not a d d r e s s e d by t h i s a n a l y s i s . 
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Figure I. Total monthly criminal sexual conduct reports in Michigan 
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t h e most common r e a s o n g i v e n f o r t h e i n c r e a s e i n r a p e r e p o r t s i s " a 

change i n p u b l i c a t t i t u d e s toward r a p e . " A p p r o x i m a t e l y 75 p e r c e n t o f 

a l l r e s p o n d e n t s i n c l u d e d t h i s as one o f t h e most i m p o r t a n t r e a s o n s f o r 

t h e i n c r e a s e i n r e p o r t s . 

W i t h one e x c e p t i o n , a l l groups of a c t o r s i n t h e c r i m i n a l j u s t i c e 

s y s t e m f e l t : ( 1 ) p u b l i c a t t i t u d e s ; ( 2 ) t h e women's m o v e m e n t ; ( 3 ) 

i n c r e a s e d s e n s i t i v i t y o f t h e c r i m i n a l j u s t i c e s y s t e m ; ( 4 ) t h e l a w 

r e f o r m ; and ( 5 ) a g e n e r a l i n c r e a s e i n v i o l e n c e c o n t r i b u t e d m o s t 

i m p o r t a n t l y t o an i n c r e a s e i n r e p o r t s o f r a p e . O n l y d e f e n s e a t t o r n e y s 

r a t e d " s e x u a l p e r m i s s i v e n e s s " as among t h e f i v e most i m p o r t a n t r e a s o n s , 

i n p l a c e o f " g e n e r a l i n c r e a s e i n v i o l e n c e . " T h i s i s c o n s i s t e n t w i t h 

t h e i r r o l e s as a d v o c a t e s : i t i s n o t s u r p r i s i n g t h a t t h e d e f e n d e r s o f 

a c c u s e d r a p i s t s e n g a g e i n more v i c t i m b l a m e ( i . e . , women's s e x u a l 

p e r m i s s i v e n e s s e n c o u r a g e s s e x u a l a s s a u l t ) . I n g e n e r a l , t h e d e c i d e d 

m a j o r i t y o f r e s p o n d e n t s b e l i e v e t h a t an i n c r e a s e i n r e p o r t i n g , n o t an 

i n c r e a s e i n t h e i n c i d e n c e o f t h e c r i m e , i s r e s p o n s i b l e f o r t h e o v e r a l l 

9 

i n c r e a s e i n r e p o r t e d r a p e s . 

These f i n d i n g s c a n be c o n t r a s t e d w i t h t h o s e f r o m a s t u d y w h i c h 

a d d r e s s e d the same q u e s t i o n t o a group o f p r o s e c u t o r s from o t h e r s t a t e s , 

most o f w h i c h l a c k e d r a p e l a w r e f o r m s ( N a t i o n a l I n s t i t u t e f o r Law 

E n f o r c e m e n t and C r i m i n a l J u s t i c e , 1977). I n t h a t s t u d y , 76 p e r c e n t o f 

r e s p o n d e n t s named a g e n e r a l i n c r e a s e i n v i o l e n c e as t h e r e a s o n f o r more 

r e p o r t i n g . But i n M i c h i g a n , o n l y a b o u t o n e t h i r d o f t h e p r o s e c u t o r s 

c i t e d i n c r e a s e d v i o l e n c e as t h e r e a s o n f o r rape r e p o r t i n g t r e n d s ; among 

9 

O n l y seven r e s p o n d e n t s o f t h e 165 who a n s w e r e d t h i s q u e s t i o n 
f a i l e d t o m e n t i o n a t l e a s t one o f t h e r e a s o n s w h i c h w o u l d s u g g e s t an 
i n c r e a s e i n s e x u a l a s s a u l t r e p o r t s r a t h e r t h a n an i n c r e a s e i n t h e 
c r i m e ' s i n c i d e n c e . 



T a b l e 3.2 

Reasons f o r I n c r e a s e In Reportt 
(N-165) 

i of Rape 

Reasons r e p o r t e d as among the t h r e e most I m p o r t a n t ! 
P e r c e n t a g e o f r e s p o n d e n t s 

c i t i n g each 

Change l n p u b l i c a t t i t u d e s toward rape j 73.8 

E f f e c t s o f the women's l i b e r a t i o n movement I 45.2 

I n c r e a s e d s e n s i t i v i t y o f the c r i m i n a l J u s t i c e system i 41.7 

E f f e c t s o f the new CSC law i 39.3 

G e n e r a l I n c r e a s e l n v i o l e n c e i1 34.5 

S e x u a l p e r m i s s i v e n e s s i 16. 1 

I n c r e a s e d c o n v i c t i o n s i 8.9 

I p f l u e n c e of pornography i 7. 1 

NOTE: Respondents gave m u l t i p l e r e s p o n s e s . 
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a l l r e s p o n d e n t s " t h e g e n e r a l i n c r e a s e i n v i o l e n c e " ranked f i f t h . A g a i n , 
a c c o r d i n g to r e s p o n d e n t s , a g r e a t e r w i l l i n g n e s s t o r e p o r t i s t h e p r i m a r y 
r e a s o n f o r the i n c r e a s e . T h i s p e r s p e c t i v e i s v a l i d a t e d b y a p p a r e n t 
i n c r e a s e s i n r e p o r t s o f p a r t i c u l a r k i n d s o f s e x u a l a s s a u l t : " m a r g i n a l " 
c a s e s ( w h i c h i n c l u d e , f o r example, t h o s e i n w h i c h t h e c o m p l a i n a n t and 
a s s a i l a n t have had a p r i o r s e x u a l r e l a t i o n s h i p o r t h o s e i n w h i c h t h e 
c o m p l a i n a n t i s a p r o s t i t u t e ) , and i n c e s t c a s e s , w h i c h can be e s p e c i a l l y 
t r a u m a t i c t o r e p o r t , a r e m o r e o f t e n c o m i n g t o t h e a t t e n t i o n o f 
a u t h o r i t i e s (see C h a p t e r 5 ) . 

I t does n o t a p p e a r , t h e n , t h a t the law r e f o r m p l a y e d much o f a r o l e 

i n t h e d r a m a t i c r i s e i n rape r e p o r t s . The t i m e s e r i e s a n a l y s i s d i d n o t 

r e v e a l a d i r e c t e f f e c t o f t h e l a w on r e p o r t s , and l e s s t h a n h a l f o f 

r e s p o n d e n t s c r e d i t e d t h e l a w w i t h i n c r e a s i n g r e p o r t s . W h i l e r e s p o n d e n t s 

do v i e w t h e l a w r e f o r m as m a k i n g a c o n t r i b u t i o n t o r e p o r t i n g t r e n d s , 

t h e y a r e more l i k e l y t o b e l i e v e t h a t c h a n g i n g norms I n s o c i e t y and 

w i t h i n t h e i r own p r o f e s s i o n a l s p h e r e s make the c r i t i c a l d i f f e r e n c e . 

P o l i c e A c t i o n on CSC R e p o r t s 

R e p o r t i n g a s e x u a l a s s a u l t t o a u t h o r i t i e s can be the b e g i n n i n g o f a 

l o n g and o f t e n t o r t u o u s p r o c e s s t h a t w i l l c o n t i n u e o n l y i f t h e c r i m i n a l 

j u s t i c e s y s t e m i s a b l e and w i l l i n g to p u r s u e t h e c a s e . The p o l i c e - -

l o c a l , c o u n t y o r s t a t e — a r e t h e f i r s t o f a s e r i e s o f a c t o r s who a r e i n a 

p o s i t i o n t o d e t e r m i n e w h e t h e r an a s s a i l a n t i s a p p r e h e n d e d a n d 

c o n v i c t e d . The p o l i c e have b r o a d d i s c r e t i o n w i t h r e g a r d t o p u r s u i n g a 

r e p o r t e d c r i m e ; t h e y can d e c i d e i f a r e p o r t i s w o r t h y o f i n v e s t i g a t i o n 

and u l t i m a t e l y i f a w a r r a n t s h o u l d be s o u g h t f r o m t h e p r o s e c u t o r ' s 

o f f i c e . I f t h e p o l i c e d e t e r m i n e t h a t a c o m p l a i n t i s " u n f o u n d e d , " i t 

means t h a t t h e y f e e l t h e r e i s i n s u f f i c i e n t e v i d e n c e t o p u r s u e t h e c a s e 
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o r t h a t the c o m p l a i n t i s n o t v a l i d . R e c o u r s e f o r t h e v i c t i m a t t h i s 

s t a g e i n the p r o c e s s i s e s s e n t i a l l y n o n e x i s t e n t . 

I n t e r d e p a r t m e n t a l d i f f e r e n c e s a c c o u n t f o r some o f t h e r e a s o n s f o r 

u n f o u n d i n g s . One s t u d y ( N o t e , P o l i c e D i s c r e t i o n , 1968) f o u n d t h a t 

u n f o u n d e d c o m p l a i n t s i n v o l v e t h e f o l l o w i n g f a c t o r s : ( 1 ) d e l a y i n 

r e p o r t i n g by v i c t i m ; ( 2 ) l a c k o f p h y s i c a l e v i d e n c e s u p p o r t i n g t h e 

c o m p l a i n t ; (3) r e f u s a l by v i c t i m t o s u b m i t t o a m e d i c a l e x a m i n a t i o n ; and 

(4) p r e v i o u s r e l a t i o n s h i p between v i c t i m and o f f e n d e r . Among t h e o t h e r 

f a c t o r s t h a t l e a d t o u n f o u n d i n g s a r e p o l i c e o f f i c e r s ' f a i l u r e t o 

apprehend the s u s p e c t o r t h e v i c t i m ' s r e f u s a l t o p r o s e c u t e . M o s t o f 

t h e s e f a c t o r s a r e not r e l e v a n t t o whether o r n o t a c r i m e h a s o c c u r r e d ; 

t h e y p e r t a i n t o whether o r n o t a c o n v i c t i o n c a n b e a c h i e v e d , t h a t i s , 

t h e " w i n n a b i l i t y " of t h e c a s e . 

I n M i c h i g a n t h e p e r c e n t a g e o f r e p o r t e d r a p e s t h a t w e r e u n f o u n d e d 

was as f o l l o w s : 10 p e r c e n t i n 1972, 10 p e r c e n t i n 1973, 7 p e r c e n t i n 

1974, 8 p e r c e n t i n 1975, 9 p e r c e n t i n 1976, 6 p e r c e n t i n 1977, 6 p e r c e n t 

i n 1978. As can be s e e n i n F i g u r e 2, t h e s e s t a t i s t i c s i n d i c a t e v e r y 

l i t t l e change i n the r a t e o f u n f o u n d i n g s o v e r t i m e . 

D e m o n s t r a t i n g r e m a r k a b l y r e l i a b l e j u d g m e n t w i t h r e s p e c t t o t h e 

s t a t i s t i c s , most p o l i c e b e l i e v e t h a t l e s s t h a n 10 p e r c e n t o f t h e s e 

r e p o r t s a r e e v e r u n f o u n d e d . The m a j o r i t y o f p o l i c e ( 7 2 p e r c e n t ) 

p e r c e i v e d q u i t e a c c u r a t e l y t h a t t h e r e had been no change i n t h e r a t e o f 

u n f o u n d i n g s i n s e x u a l a s s a u l t c a s e s under the CSC l a w . Those who n o t e d 

a change i n t h e i r j u r i s d i c t i o n s (28 p e r c e n t ) s a i d t h a t t h e u n f o u n d i n g 

r a t e had i n c r e a s e d , t h a t i s , t h a t a l o w e r p e r c e n t o f s e x u a l a s s a u l t 

r e p o r t s were b e i n g p u r s u e d . Reasons g i v e n f o r t h e p e r c e i v e d i n c r e a s e 

v a r i e d , but some r e s p o n d e n t s s u g g e s t e d t h a t t h e women's movement and 
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p u b l i c i t y a b o u t t h e l a w had c o n t r i b u t e d t o i n c r e a s e d r e p o r t i n g o f 
" m a r g i n a l c a s e s , " w h i c h t h e p o l i c e a r e l e s s l i k e l y t o p u r s u e . F o r 
i n s t a n c e , a c o m p l a i n a n t whose b o y f r i e n d s e x u a l l y a s s a u l t s h e r may b e 
t u r n e d away b y t h e p o l i c e . C i t i n g t h i s i s an e x a m p l e o f women's 
m i s i n t e r p r e t a t i o n o f t h e l a w , one p o l i c e o f f i c e r s a i d t h a t " B e c a u s e o f 
the new l a w , we have p e o p l e r e p o r t i n g t h i n g s t h a t a r e n ' t a c r i m e . I t ' s 
h a r d e r t o e x p l a i n t h a t t h e s e c a s e s don't f a l l under t h e new l a w . " 

When asked t o c o m p a r e r a t e s o f u n f o u n d i n g s f o r C r i m i n a l S e x u a l 

Conduct w i t h r a t e s f o r e q u a l l y s e r i o u s c r i m e s , 40 p e r c e n t o f t h e p o l i c e 

s a i d t h e u n f o u n d i n g r a t e was h i g h e r f o r e q u a l l y s e r i o u s c r i m e s ; 25 

p e r c e n t s a i d i t was l o w e r ; and 35 p e r c e n t i n d i c a t e d t h a t the r a t e s w e r e 

a b o u t e q u a l . A p p a r e n t l y , p o l i c e o f f i c e r s p e r c e i v e s e x u a l a s s a u l t 

r e p o r t s t o be a t l e a s t a s r e l i a b l e a s t h o s e o f o t h e r e q u a l l y s e r i o u s 

c r i m e s . 

To d e t e r m i n e whether p o l i c e use u n i q u e c r i t e r i a i n u n f o u n d i n g CSC 

c a s e s , t h e y were asked t o rank a l i s t of i t e m s c o n s i d e r e d i n making such 

d e c i s i o n s as compared w i t h t h o s e i n v o l v e d i n e q u a l l y s e r i o u s c r i m e s . 

T h e s e a r e d i s p l a y e d i n T a b l e 3.3 i n t h e o r d e r i n w h i c h t h e p o l i c e 

r e s p o n d e n t s r a t e d how o f t e n each i s an i m p o r t a n t f a c t o r i n d e t e r m i n i n g a 

r e p o r t o f s e x u a l a s s a u l t t o be u n f o u n d e d . The p o l i c e i n d i c a t e d t h a t i n 

b o t h t y p e s o f c r i m e s t h e i t e m s had t h e same r e l a t i v e i m p o r t a n c e w i t h a 

few e x c e p t i o n s . The i m p o r t a n c e o f t h e p o l y g r a p h i n t h e u n f o u n d i n g 

d e t e r m i n a t i o n s h o u l d be n o t e d and w i l l be d i s c u s s e d i n d e t a i l b e l o w . 

" P r o b l e m s w i t h s u s p e c t i d e n t i f i c a t i o n " a n d t h e " l a c k o f a 

c o r r o b o r a t i n g w i t n e s s " were l e s s o f t e n p r o b l e m s i n s e x u a l a s s a u l t c a s e s 

t h a n i n o t h e r s . S u s p e c t i d e n t i f i c a t i o n i n s e x u a l a s s a u l t c a s e s i s 

r a r e l y a p r o b l e m b e c a u s e , i t i s e s t i m a t e d , v i c t i m s and d e f e n d a n t s know 



T a b l e 3.3 

R e l a t i v e Importance o f V a r i o u s F a c t o r s 
l n D e t e r m i n i n g a C o m p l a i n t to be Unfounded 

i n C r i m i n a l S e x u a l Conduct (CSC) and E q u a l l y S e r i o u s Crimes (ESC) 

(N-37 P o l i c e ) 

F a c t o r 
1 
1 

CSC 

(rank o r d e r ) 1 ESC 
(rank o r d e r ) 

V i c t i m f a i l s a p o l y g r a p h 1 ! 1 

S u s p e c t p a s s e s a p o l y g r a p h 2 i 2 

V i c t i m w i t h d r a w s c o m p l a i n t 3 I 4 

I n c o n s i s t e n c i e s l n c o m p l a i n a n t ' s s t o r y 4 i 3 

S u s p e c t has a good a l i b i 5 i 5 

P o o r p e r s o n a l c r e d i b i l i t y o f c o m p l a i n a n t 6 i 8 

L a c k of p h y s i c a l e v i d e n c e 7 i 7 

Problems w i t h s u s p e c t i d e n t i f i c a t i o n 8 i 6 

L a c k of prompt c o m p l a i n t 9 i 10 

No documented p h y s i c a l i n j u r y 10 11 

Lack o f c o r r o b o r a t i n g w i t n e s s 11 1 9 
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each o t h e r i n one t h i r d to one h a l f o f t h e c a s e s ( P r e s i d e n t ' s Commission 
on Law E n f o r c e m e n t and the A d m i n i s t r a t i o n o f J u s t i c e , 1967; N a t i o n a l 
Commission on t h e C a u s e s and P r e v e n t i o n o f V i o l e n c e , 1969; N a t i o n a l 
I n s t i t u t e f o r Law E n f o r c e m e n t and C r i m i n a l J u s t i c e , 1 9 7 7 ) . A n d 
g e n e r a l l y , i n s e x u a l a s s a u l t c a s e s t h e r e i s so r a r e l y a w i t n e s s t h a t t h e 
p o l i c e do not e x p e c t one, s e e k i n g o t h e r g r o u n d s o n w h i c h t o d e t e r m i n e 
t h e m e r i t o f t h e c a s e . ^ 

On the o t h e r hand, "poor p e r s o n a l c r e d i b i l i t y o f t h e c o m p l a i n a n t " 

was more O f t e n c i t e d as a p r o b l e m i n s e x u a l a s s a u l t c a s e s . The r e l a t i v e 

i m p o r t a n c e o f t h i s f a c t o r w o u l d i n d i c a t e t h a t t h e c o m p l a i n a n t ' s 

c h a r a c t e r i s more c a r e f u l l y s c r u t i n i z e d i n s e x u a l a s s a u l t c a s e s t h a n i n 

o t h e r s . 

C r i m i n a l S e x u a l Conduct A r r e s t s 

G i v e n the c o n s i s t e n t i n c r e a s e In f o r c i b l e r a p e r e p o r t s o v e r t i m e 

( a l o n g w i t h t h e s t a b l e r a t e o f u n f o u n d i n g s ) a r r e s t s c o u l d be e x p e c t e d t o 

i n c r e a s e a t a c o m m e n s u r a t e r a t e . T a b l e 3.A d i s p l a y s t h e t r e n d s i n 

a r r e s t s f o r r a p e , murder, r o b b e r y and a g g r a v a t e d a s s a u l t f r o m 1972 t o 

1977. These f i g u r e s show t h a t i n M i c h i g a n , t h e f r e q u e n c y o f a r r e s t s f o r 

f o r c i b l e r a p e has s u r p a s s e d a l l o t h e r s e r i o u s c r i m e s . Between 1973 and 

1977 a r r e s t s f o r f o r c i b l e r a p e i n c r e a s e d 6 1 p e r c e n t c o m p a r e d w i t h an 

i n c r e a s e o f 16 p e r c e n t f o r murder, 16 p e r c e n t f o r a g g r a v a t e d a s s a u l t , 

and a d e c r e a s e o f 8 p e r c e n t f o r r o b b e r y ( S t a t e o f M i c h i g a n , U n i f o r m 

Crime R e p o r t s , 1977). 

F i g u r e 3 shows the m o n t h l y p a t t e r n s o f a r r e s t s f o r f o r c i b l e r a p e from 

W h i l e p o l i c e o f f i c e r s do n o t s e e t h e l a c k o f a w i t n e s s a s 
p r o b l e m a t i c , t h e y do r e l y on p o l y g r a p h s t o c o r r o b o r a t e t h e v i c t i m ' s 
s t o r y . 



T a b l e 3.A 

Annual P e r c e n t a g e I n c r e a s e s i n A r r e s t s f o r Crimes a g a i n s t the P e r s o n 
(1973-1977) 

i I n c r e a s e from P r e v i o u s Year 

Y e a r | F o r c i b l e A g g r a v a t e d 
Rape Murder A s s a u l t Robbery 

1973 +11.0% +32.0% +6.0% -2.0% 

197A + 1.0 -2.0 + 13.0 +20.0 

1975 + 17.0 -2.0 +5.0 + 7.0 

1976 + 16.0 +14.0 -1.0 -7.0 

1977 | +5.0 -19.0 -6.0 -21.0 

S o u r c e : Department o f S t a t e P o l i c e , U n i f o r m Crime R e p o r t f o r the S t a t e o f M i c h i g a n , 1975 and 1977. 
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1972 t h r o u g h 1978- A r r e s t s t e n d t o i n c r e a s e a f t e r t h e CSC l a w r e f o r m 

and to d e c r e a s e s l i g h t l y a f t e r t h e gun l a w ' s p a s s a g e . The t i m e s e r i e s 

a n a l y s i s c o n f i r m s t h i s , r e v e a l i n g an i n c r e a s e a f t e r t h e CSC l a w r e f o r m 

/ 

( t = 1 .43, p<.10) and a n o n s i g n i f i c a n t d e c r e a s e a f t e r t h e g u n l a w 

(t=-0.42, n . s . ) . These d a t a p r o v i d e e v i d e n c e t h a t t h e s e x u a l a s s a u l t 

law r e f o r m i s a s s o c i a t e d w i t h an i n c r e a s e i n a r r e s t s ; t h e gun l a w h a s 

l i t t l e , i f a n y , i m p a c t . 

P r o s e c u t o r s ' D e c i s i o n t o I s s u e an A r r e s t Warrant 

The p r o s e c u t o r ' s d e c i s i o n t o i s s u e an a r r e s t w a r r a n t m a r k s t h e 

f o r m a l e n t r y o f t h e c a s e i n t o t h e c r i m i n a l j u s t i c e s y s t e m . A l t h o u g h 

p r o s e c u t o r s may be i n f l u e n c e d by t h e a r r e s t i n g o f f i c e r , o r s w a y e d b y 

i n t e r e s t groups o r o f f i c e p o l i t i c s , t h e y n e v e r t h e l e s s e x e r c i s e p e r s o n a l 

d i s c r e t i o n a t t h i s p o i n t . L i k e t h e p o l i c e u n f o u n d i n g d e c i s i o n , t h e 

p r o s e c u t o r ' s d e c i s i o n n o t t o f i l e t e r m i n a t e s t h e i n v o l v e m e n t o f t h e 

c r i m i n a l j u s t i c e system w i t h the c a s e and a f f o r d s t h e c o m p l a i n a n t v e r y 

l i t t l e r e c o u r s e f o r a p p e a l i n g the d e c i s i o n . 

P r o s e c u t o r s have t r a d i t i o n a l l y been v e r y c o n s e r v a t i v e when i s s u i n g 

w a r r a n t s f o r s e x u a l a s s a u l t . T h e i r c a u t i o n i s i n f l u e n c e d p r i m a r i l y b y 

two f a c t o r s : the f i r s t i s t h e p e r c e p t i o n t h a t s e x u a l a s s a u l t i s a c r i m e 

prone t o f a l s e a c c u s a t i o n ; t h e second and r e l a t e d f a c t o r i s a c o n c e r n 

w i t h w i n n i n g c a s e s . L o r d C h i e f J u s t i c e H a l e , quoted by v i r t u a l l y e v e r y 

l e g a l w r i t e r who h a s d i s c u s s e d r a p e , s u m m a r i z e d t h i s p a r t n e r s h i p o f 

f e a r s by s a y i n g r a p e i s a c h a r g e " e a s i l y t o b e made and h a r d t o be 

p r o v e d and even h a r d e r t o be d e f e n d e d " ( H a l e , 1847). 

C o n v i c t i o n s w e r e r a r e u n d e r M i c h i g a n ' s f o r m e r r a p e l a w w h i c h 

e s s e n t i a l l y g a v e l e g a l s a n c t i o n t o b i a s e s a g a i n s t r a p e v i c t i m s b y 

p e r m i t t i n g e x t e n s i v e c r o s s - e x a m i n a t i o n o f t h e c o m p l a i n a n t and r e q u i r i n g 
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c o r r o b o r a t i n g w i t n e s s e s . W h i l e t h e CSC s t a t u t e was d e s i g n e d t o 

e l i m i n a t e t h e s e p r o b l e m s , t h e c a s e may s t i l l f o c u s on t h e v i c t i m ' s 

c h a r a c t e r (some p r o s e c u t o r s c i t e t h i s a s o n e r e a s o n t h e y r e q u i r e CSC 

c o m p l a i n a n t s t o pass p o l y g r a p h e x a m i n a t i o n s ) , and j u r o r s a r e n o t o v e r l y 

s y m p a t h e t i c w i t h rape v i c t i m s ( K a l v e n and Z e i s e l , 1966). A l t h o u g h most 

r e s p o n d e n t s f e l t t h a t p r o s e c u t o r s ' chances o f w i n n i n g had i m p r o v e d ( s e e 

C h a p t e r 5 ) , t h e new s t a t u t e f a i l s t o r e m o v e t h e u n c e r t a i n t y o f 

c o n v i c t i o n i n t h e s e c a s e s . So p r o s e c u t o r s ' c o n c e r n w i t h w i n n i n g may 

s t i l l l e a d them t o deny w a r r a n t s more o f t e n when C r i m i n a l S e x u a l Conduct 

i s t h e c h a r g e . 

Over 70 p e r c e n t o f the p r o s e c u t o r s i n t e r v i e w e d s a i d t h e y " s e l d o m " 

d e n i e d s e x u a l a s s a u l t w a r r a n t r e q u e s t s , ^ and g e n e r a l l y s a i d t h e y d e n i e d 

w a r r a n t s more o f t e n i n e q u a l l y s e r i o u s c r i m e s t h a n i n s e x u a l a s s a u l t 

c a s e s . About f o u r out o f t e n s a i d the d e n i a l r a t e was h i g h e r i n e q u a l l y 

s e r i o u s c r i m e s , w h i l e o n l y 19 p e r c e n t s a i d i t was h i g h e r i n CSC c a s e s . 

F o r t y - t h r e e p e r c e n t s a i d the d e n i a l r a t e s were about t h e same. As w i t h 

p o l i c e e s t i m a t e s o f u n f o u n d i n g s r a t e s , t h i s c o u l d i n d i c a t e t h a t 

p r o s e c u t o r s a p p r o a c h CSC c a s e s much a s t h e y do o t h e r s , a n d t h a t t h e y 

b e l i e v e s e x u a l a s s a u l t c o m p l a i n t s t o b e a t l e a s t a s r e l i a b l e a s 

c o m p l a i n t s o f e q u a l l y s e r i o u s c r i m e s . 

P r o s e c u t o r s who s a i d t h e y more o f t e n d e n i e d w a r r a n t r e q u e s t s i n 

e q u a l l y s e r i o u s c r i m e s c r e d i t e d s p e c i a l p o l i c e s e x c r i m e s u n i t s w i t h 

more t h o r o u g h and r e l i a b l e i n v e s t i g a t i o n s , w h i l e o t h e r s s a i d t h e y i s s u e d 

^ C r i s i s c e n t e r s t a f f , o n t h e o t h e r h a n d , e s t i m a t e d t h a t 
p r o s e c u t o r s d e n i e d s e x u a l a s s a u l t w a r r a n t s more f r e q u e n t l y . I t i s n o t 
p o s s i b l e t o e x p l a i n t h i s d i s c r e p a n c y w i t h o u t a c c e s s t o o b j e c t i v e 
r e c o r d s , b u t i t does r a i s e q u e s t i o n s about the a c c u r a c y o f p r o s e c u t o r s ' 
s e l f r e p o r t s o f w a r r a n t d e n i a l r a t e s and t h e i r w i l l i n g n e s s t o p u r s u e 
t h e s e c a s e s . 
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w a r r a n t s i n s e x u a l a s s a u l t c a s e s more v i g o r o u s l y due t o t h e s e r i o u s 
n a t u r e of t h e o f f e n s e . 

Those p r o s e c u t o r s who s a i d more w a r r a n t r e q u e s t s w e r e d e n i e d i n 

s e x u a l a s s a u l t c a s e s p r o v i d e d t h e c o n v e n t i o n a l e x p l a n a t i o n s : t h e " o n e -

on-one" n a t u r e o f t h e o f f e n s e ; t h e d i f f i c u l t y o f w i n n i n g s e x u a l a s s a u l t 

c a s e s ; v i c t i m c r e d i b i l i t y p r o b l e m s ; and t h e r e l u c t a n c e o f v i c t i m s t o 

p u r s u e t h e p r o s e c u t i o n t o c o m p l e t i o n . W i t h the e x c e p t i o n o f t h e l a t t e r , 

t h e r e a s o n s p r o s e c u t o r s g i v e f o r w a r r a n t d e n i a l s a r e n o t t e c h n i c a l l y 

b a r r i e r s t o p r o s e c u t i o n , s u g g e s t i n g t h a t a t t h i s p o i n t i n t h e p r o c e s s 

t h e law's c a p a c i t y t o c u r b d i s c r e t i o n i s l i m i t e d . 

And a v i c t i m ' s r e l u c t a n c e t o p r o s e c u t e may i t s e l f be a p r o d u c t o f 

d i s c r e t i o n e x e r c i s e d b y p r o s e c u t o r s and p o l i c e . O f t e n , a v i c t i m ' s 

d e c i s i o n n o t t o p u r s u e a c a s e i s a c o n s e q u e n c e o f d i f f i c u l t i e s s h e 

e n c o u n t e r s i n t h e s y s t e m . P r o s e c u t o r s a n d p o l i c e may d i s c o u r a g e a 

v i c t i m by r e q u i r i n g h e r t o s u b m i t t o a p o l y g r a p h t e s t o r b y a s k i n g 

e m b a r r a s s i n g q u e s t i o n s . A n t i - r a p e a c t i v i s t s have c h a r g e d t h a t d e t a i l e d 

i n t e r r o g a t i o n o f rape v i c t i m s by p o l i c e and p r o s e c u t o r s i s u n j u s t i f i a b l e 

when i t goes w e l l beyond a q u e s t f o r i n f o r m a t i o n r e q u i r e d by the s t a t u t e 

t o o b t a i n adequate e v i d e n c e . 

N e v e r t h e l e s s , t h e s e o f f i c i a l s a r e a l s o r e s p o n d i n g t o t h e demands 

made o f CSC c a s e s once t h e y a r e i n t h e s y s t e m . J u s t as t h e p o l i c e h a v e 

t o p r o v e the m e r i t o f c a s e s t o wary p r o s e c u t o r s , t h e p r o s e c u t o r s i n t u r n 

must p r o v e t h e i r c a s e s t o s k e p t i c a l j u d g e s a n d / o r j u r i e s . T h o s e who 

g u a r d the t h r e s h o l d o f t h e s y s t e m may be t e s t i n g t h e v i c t i m s ' t e n a c i t y 

f o r t r i a l s — b o t h l i t e r a l and f i g u r a t i v e — t o come. V i c t i m s who c a n n o t 

w i t h s t a n d p r o s e c u t o r q u e s t i o n i n g w i l l be i l l - p r e p a r e d f o r i n t e n s i v e 

c r o s s - e x a m i n a t i o n and may have p u r s u e d t h e i r c a s e s t o no a v a i l . 
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P r o s e c u t o r s and p o l i c e may h a v e f u r t h e r r e a s o n s f o r e x a m i n i n g 

c a r e f u l l y — a n d even t e s t i n g — a v i c t i m ' s w i l l i n g n e s s t o p u r s u e a c a s e t o 

t r i a l . Defense a t t o r n e y s , by r e p e a t e d l y p o s t p o n i n g c o u r t d a t e s , may 

" w i n " c a s e s by b r e a k i n g a v i c t i m ' s r e s o l v e t o p r o s e c u t e . As one D e t r o i t 

d e f e n s e a t t o r n e y put i t , " P a r t o f t h e d e f e n s e a t t o r n e y ' s j o b i s t o g e t 

c o m p l a i n a n t s t i r e d of c a s e s . Due to the d r a m a t i c n a t u r e o f t h e c r i m e , 

p r o s e c u t o r s and c o m p l a i n a n t s may want t o s e t t l e ( p l e a b a r g a i n ) more i n 

t h e s e c a s e s . V i c t i m s p r o b a b l y s a y , 'Go a h e a d ( a n d a c c e p t a r e d u c e d 

c h a r g e ) . I d o n ' t want t o come t o c o u r t anymore." The d e s i r e t o s e e k a 

c o n v i c t i o n , however s t r o n g , may be undermined by t h e v i c t i m ' s d e s i r e t o 

f o r g e t the a t t a c k and l e a v e i t s e f f e c t s b e h i n d ( W i l s o n , 1978)• 

A v i c t i m ' s w i l l i n g n e s s t o p u r s u e p r o s e c u t i o n , t h e n , c a n be e r o d e d 

by t h e p r e r o g a t i v e s o f members o f t h e c r i m i n a l j u s t i c e s y s t e m , by d e l a y s 

i n c a s e p r o c e s s i n g (whether e n g i n e e r e d by d e f e n s e a t t o r n e y s o r s i m p l y 

t h e p r o d u c t s o f an o v e r b u r d e n e d c o u r t s y s t e m ) , by t h e v i c t i m ' s f e a r o f 

r e t a l i a t i o n by t h e a t t a c k e r , and by the s o c i a l r e s p o n s e t o r a p e , w h i c h 

i s o f t e n f a r l e s s t h a n s u p p o r t i v e o f t h e v i c t i m . The CSC s t a t u t e h a s 

l i t t l e e f f e c t on t h e s e impediments t o p r o s e c u t i o n . I t i s t h e r e f o r e n o t 

s u r p r i s i n g t h a t i n D e t r o i t , a n a l y s i s o f t h e Sex C r i m e s U n i t d a t a r e v e a l s 

49 p e r c e n t o f t h e CSC c a s e s w h i c h a r e d i s m i s s e d a r e a c c o u n t e d f o r by t h e 

c o m p l a i n a n t ' s r e f u s a l t o p r o s e c u t e o r f a i l u r e t o appear a t t r i a l . 

The v i c t i m ' s u n w i l l i n g n e s s t o p r o s e c u t e , i n b o t h CSC and o t h e r 

s e r i o u s c r i m e s , i s a l s o most o f t e n the r e a s o n p r o s e c u t o r s do n o t i s s u e a 

w a r r a n t (see T a b l e 3 . 5 ) . When p r o s e c u t o r s were asked to r a t e how o f t e n 

v a r i o u s f a c t o r s c o n t r i b u t e d t o t h e i r d e c i s i o n t o d e n y w a r r a n t r e q u e s t s 

i n s e x u a l a s s a u l t s a s c o m p a r e d w i t h o t h e r c r i m e s , f e w s i g n i f i c a n t 

d i f f e r e n c e s emerged, but r e s u l t s o f t h e s u s p e c t s ' p o l y g r a p h t e s t and 
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c r e d i b i l i t y o f t h e c o m p l a i n a n t r e m a i n more i m p o r t a n t i n CSC c a s e s . And 

w i t h the e x c e p t i o n s n o t e d b e l o w , t h e p r o s e c u t o r s a g r e e d s u b s t a n t i a l l y 

w i t h t h e p o l i c e about f a c t o r s w h i c h were most o f t e n i m p o r t a n t i n t h e i r 

d e c i s i o n s t o a l l o w a s e x u a l a s s a u l t c o m p l a i n t i n t o the c r i m i n a l j u s t i c e 

s y s t e m . S i m i l a r i t i e s between i t e m s i m p o r t a n t t o p r o s e c u t o r s ' w a r r a n t 

i s s u i n g d e c i s i o n and p o l i c e o f f i c e r s ' u n f o u n d i n g d e c i s i o n can be seen i n 

T a b l e 3.6. 

I n d e n y i n g w a r r a n t s , t h e p r o s e c u t o r s r e p o r t e d t h a t : ( 1 ) v i c t i m 

w i t h d r a w s c o m p l a i n t ; (2) problems w i t h s u s p e c t i d e n t i f i c a t i o n ; a n d ( 3 ) 

l a c k o f prompt c o m p l a i n t were more i m p o r t a n t t h a n d i d the p o l i c e . E a c h 

o f t h e s e was r e l a t i v e l y more o f t e n a f a c t o r i n s e x u a l a s s a u l t w a r r a n t 

d e n i a l s t h a n i t was a f a c t o r i n t h e u n f o u n d i n g d e c i s i o n . T h e s e 

d i f f e r e n c e s can p r o b a b l y be e x p l a i n e d i n terms o f t h e t h e o c c u p a t i o n a l 

r o l e s o f r e s p o n d e n t s : t h e p o l i c e f o r the most p a r t n e e d o n l y c o n v i n c e 

t h e m s e l v e s t h a t a c r i m e has b e e n c o m m i t t e d , w h i l e t h e p r o s e c u t o r may 

have t o c o n v i n c e a j u r y . I f a v i c t i m w i t h d r a w s h e r c o m p l a i n t , t h e 

p o l i c e i n v e s t i g a t i o n may be hampered, b u t the p r o s e c u t o r ' s c a s e p r o b a b l y 

c a n n o t be s a l v a g e d . 

S i m i l a r l y , s u s p e c t i d e n t i f i c a t i o n may i m p e d e t h e p o l i c e 

i n v e s t i g a t i o n , b u t i n t h e c o u r t r o o m the i s s u e can become easy p r e y f o r a 

d e f e n s e a t t o r n e y . I t i s n o t c l e a r , h o w e v e r , why p r o s e c u t o r s f i n d t h e 

l a c k o f p r o m p t r e p o r t t o be more i m p o r t a n t t h a n do p o l i c e , s i n c e a 

d e l a y e d r e p o r t h i n d e r s e v i d e n c e c o l l e c t i o n . 

The p o l i c e r a n k e d : (1) the v i c t i m f a l l i n g t h e p o l y g r a p h ; (2) t h e 

s u s p e c t p a s s i n g t h e p o l y g r a p h ; ( 3 ) i n c o n s i s t e n c i e s i n c o m p l a i n a n t ' s 

s t o r y ; and (4) the s u s p e c t h a v i n g a good a l i b i a s more i m p o r t a n t t h a n 

p r o s e c u t o r s d i d . These f a c t o r s a r e more d i r e c t l y r e l a t e d to w h e t h e r o r 



T a b l e 3.5 

R e l a t i v e Importance o f V a r i o u s F a c t o r s 
t o Warrant D e n i a l s l n C r i m i n a l S e x u a l Conduct (CSC) 

and E q u a l l y S e r i o u s Crimes (ESC) 
(N=38 P r o s e c u t o r s ) 

F a c t o r ! 
CSC 

(rank o r d e r ) I ESC 
( r a n k o r d e r ) 

• 

V i c t i m w i t h d r a w s c o m p l a i n t i 1 i 

V i c t i m f a l l s p o l y g r a p h i 2 i 

S u s p e c t passes p o l y g r a p h i 3 i « 

Problems w i t h s u s p e c t i d e n t i f i c a t i o n i 4 i 3 

P o o r p e r s o n a l c r e d i b i l i t y of c o m p l a i n a n t I 5 i 
I n c o n s i s t e n c i e s l n c o m p l a i n a n t ' s s t o r y 6 I 5 

Lack of prompt c o m p l a i n t i 

' 

7 i 1 

S u s p e c t has good a l i b i 8 1 10 

Lack o f p h y s i c a l e v i d e n c e i 9 I 8 

No documented p h y s i c a l i n j u r y i 10 11 

Lack o f c o r r o b o r a t i n g w i t n e s s i 11 1 9 

NOTE: N-38 P r o s e c u t o r s . 



T a b l e 3.6 

P o l i c e and P r o s e c u t o r R a n k i n g of F a c t o r s 
I m p o r t a n t i n CSC U n f o u n d i n g s and Warrant D e n i a l s 

(N-75) 

D e s c r i p t i o n o f F a c t o r s 
P o l i c e U n f o u n d i n g s 

(rank o r d e r ) 
| P r o s e c u t o r W a r r a n t D e n i a l s 

( r a n k o r d e r ) 

V i c t i m f a i l s p o l y g r a p h 1 1 2 

S u s p e c t p a s s e s p o l y g r a p h 2 3 

V i c t i m w i t h d r a w s c o m p l a i n t 3 1 

I n c o n s i s t e n c i e s i n c o m p l a i n a n t ' s s t o r y 4 6 

S u s p e c t has good a l i b i 5 8 

P o o r p e r s o n a l c r e d i b i l i t y o f c o m p l a i n a n t 6 I 5 

L a c k o f p h y s i c a l e v i d e n c e 7 9 

Problems w i t h s u s p e c t i d e n t i f i c a t i o n 8 4 

L a c k of prompt c o m p l a i n t 9 7 

No documented p h y s i c a l I n j u r y 10 1 10 

Lack o f c o r r o b o r a t i n g w i t n e s s 11 1 11 
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n o t a c r i m e h a s b e e n c o m m i t t e d a n d t o t h e c r e d i b i l i t y o f t h e 

c o m p l a i n a n t . 

Use of P o l y g r a p h s 

D e s p i t e w i d e s p r e a d c o m m u n i t y o p p o s i t i o n , b o t h p o l i c e a n d 

p r o s e c u t o r s c l e a r l y c o n s i d e r p o l y g r a p h s t o be c r u c i a l i n v e s t i g a t i v e 

t o o l s . A c c o r d i n g t o r e s p o n d e n t s , a p o l y g r a p h i s o f t e n c o n s i d e r e d 

n e c e s s a r y when t h e a s s a i l a n t u s e d t h r e a t s r a t h e r t h a n f o r c e i n t h e 

a t t a c k , o r when the v i c t i m i s a l l e g e d to be a p r o s t i t u t e , had known t h e 

d e f e n d a n t p r i o r t o the rape o r had accompanied him t o t h e s c e n e o f t h e 

c r i m e . 

P o l y g r a p h s may a l s o b e r e q u i r e d t o t e s t t h e c o m p l a i n a n t ' s 

commitment. A c o m p l a i n a n t who a g r e e s t o t a k e the t e s t i s assumed t o be 

w i l l i n g to p r o c e e d t h r o u g h t r i a l . P r e s u m a b l y a s e r i o u s l y i n j u r e d r a p e 

v i c t i m would not be asked to submit t o a p o l y g r a p h e x a m i n a t i o n . 

As T a b l e 3.7 r e v e a l s , r e s p o n d e n t s r e p o r t t h a t p o l y g r a p h s a r e u s e d 

c o n s i d e r a b l y more o f t e n w i t h s e x u a l a s s a u l t v i c t i m s t h a n w i t h t h e 

v i c t i m s o f e q u a l l y s e r i o u s c r i m e s . The p r o s e c u t o r s and p o l i c e d i d n o t 

v a r y s i g n i f i c a n t l y i n t h e i r r e s p e c t i v e r e p o r t s on t h e use of p o l y g r a p h s , 

and r a p e c r i s i s c e n t e r s t a f f a g r e e d w i t h t h e i r e s t i m a t e s . T h e s e 

f i n d i n g s a r e s i m i l a r t o t h o s e o f t h e N a t i o n a l I n s t i t u t e f o r L a w 

E n f o r c e m e n t and C r i m i n a l J u s t i c e ( 1 9 7 8 ) i n w h i c h 31 p e r c e n t o f a 

n a t i o n a l sample o f p r o s e c u t o r s s a i d t h e y n e v e r used p o l y g r a p h s i n s e x u a l 

a s s a u l t c a s e s and 69 p e r c e n t r e p o r t e d u s i n g them sometimes (63 p e r c e n t ) 

o r u s u a l l y (6 p e r c e n t ) . 

When a s k e d t o e x p l a i n t h e d i f f e r e n c e b e t w e e n p o l y g r a p h use i n 

s e x u a l a s s a u l t s and i n e q u a l l y s e r i o u s c r i m e s , n e a r l y 70 p e r c e n t o f 

p r o s e c u t o r s and p o l i c e named the "one-on-one" ( i . e . , no c o r r o b o r a t i n g 
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T a b l e 3.7 

Use of P o l y g r a p h s 
as R e p o r t e d by P o l i c e and P r o s e c u t o r s 

F r e q u e n c y 
C o m p l a i n a n t i s Asked 
t o Take a P o l y g r a p h 

P e r c e n t a g e o f 
P o l i c e and P r o s e c u t o r s 

CSC 
(N-77) 

ESC 
(N-62) 

A l l 

Most 

Some 

Few 

Never 

5.2 

16.9 

46.8 

29.9 

21.3 

1.6 

6.6 

37. 1 

53.2 

1.6 

w i t n e s s e s ) n a t u r e o f s e x u a l a s s a u l t (see T a b l e 3 . 8 ) . They a l s o c i t e d 

l a c k of p h y s i c a l e v i d e n c e , the v i c t i m ' s p r e v i o u s r e l a t i o n s h i p w i t h t h e 

d e f e n d a n t and problems w i t h t h e v i c t i m ' s c r e d i b i l i t y . 

F a b r i c a t i o n s 

The a c t u a l r a t e o f f a b r i c a t i o n s i n CSC c a s e s i s n o t known. B u t a s 

shown i n T a b l e 3.9, r e s p o n d e n t s f e e l t h a t t h e r e a r e more f a b r i c a t i o n s i n 

CSC t h a n i n o t h e r c r i m e s . In g e n e r a l , p o l i c e and p r o s e c u t o r s seem t o 

t r u s t s e x u a l a s s a u l t c o m p l a i n a n t s l e s s t h a n t h o s e who r e p o r t e q u a l l y 

s e r i o u s c r i m e s . Judges a r e most s k e p t i c a l o f t h e v a l i d i t y o f s e x u a l 

a s s a u l t c o m p l a i n t s . 

An i n t e r e s t i n g c o n t r a d i c t i o n a r i s e s h e r e . As n o t e d e a r l i e r , when 

asked t o compare CSC c a s e s w i t h o t h e r s , p o l i c e o f f i c e r s s a i d t h a t t h e y 

d e t e r m i n e r e l a t i v e l y fewer s e x u a l a s s a u l t c o m p l a i n t s t o be unfounded and 

p r o s e c u t o r s s a i d t h e y d e n y r e l a t i v e l y f e w e r s e x u a l a s s a u l t w a r r a n t 
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Table 3.8 

Reasons Polygraphs Used 

More Frequently In Sexual A s s a u l t 

(N-139) 

Crimes 

Type of Reason 

| Percentage of 

respondents 

Lack of c o r r o b o r a t i n g evidence | 70.0 

Lack of p h y s i c a l evidence | 25.6 

V i c t i m ' s previous r e l a t i o n s with defendant | 17.9 

V i c t i m l a c k s c r e d i b i l i t y | 15.4 

NOTE: Up to two explanations were recorded f o r each 

respondent, thus the t o t a l percentage reported 

exceeds 100. 

r e q u e s t s . Yet both groups b e l i e v e sexual a s s a u l t c o m p l a i n t s a r e more 

o f t e n f a b r i c a t e d . Where there a r e more f a b r i c a t i o n s t h e r e s h o u l d be 

more unfoundings and more warrant d e n i a l s . A p o s s i b l e e x p l a n a t i o n f o r 

t h i s c o n t r a d i c t i o n i s t h a t p o l i c e m i s t r u s t of sexual a s s a u l t v i c t i m s may 

l e a d to more thorough i n v e s t i g a t i o n s and, as noted above, greater use of 

polygraphs. T h i s i n t u r n would lead to more persuasive warrant requests 

and a lower request d e n i a l r a t e . 

On the whole, however, d e s p i t e t h e i r b e l i e f t h a t CSC c a s e s a r e 

e s p e c i a l l y prone to f a b r i c a t i o n s , respondents observe few f a l s e r e p o r t s 

(see Table 3.10). Ninety p e r c e n t of j u d g e s , p r o s e c u t o r s , and c r i s i s 

center s t a f f members b e l i e v e that l e s s than one i n f i v e s e x u a l a s s a u l t 

complaints i s f a b r i c a t e d . Three f o u r t h s o f d e f e n s e a t t o r n e y s and two 

t h i r d s of p o l i c e concur with t h i s estimate. 

P o l i c e o f f i c e r s ' view of the v a l i d i t y of CSC r e p o r t s i n g e n e r a l i s 



Table 3.9 

Actor Perceptions of F a b r i c a t i o n 
In Sexual A s s a u l t Compared w i t h E q u a l l y Serious Crimes 

| Percentage of Respondents 
Actor | . — — — 

| More F a b r i c a t i o n i n CSC | Less F a b r i c a t i o n i n CSC | About the Same 

Prosecutors 
(N-30) 33.3 I 23.3 43.3 

P o l i c e 
(N-26) 25.9 29.6 44.4 

Defense Attorney 
(N-22) 22.7 9.1 1 68.2 

J u d g e s 

(N-1A) A2.9 | 14.3 I 42.9 

TOTAL 
(N-92) 30.4 i 20.7 I 48.9 



T a b l e 3.10 

A c t o r P e r c e p t i o n s o f F r e q u e n c y o f F a b r i c a t i o n 

P e r c e n t a g e 

o f CSC R e p o r t s 

B e l i e v e d 

F a b r i c a t e d 

L e s s Than 10 

11-20 

21-40 

41-60 

61-80 

81-100 

P e r c e n t a g e o f A c t o r s 

Judges 

(N-10) 

90.0 

0 

0 

10.0 

0 

0 

P r o s e c u t o r s 

(N-30) 

70.0 

20.0 

3.3 

0 

0 

0 

D e f e n s e 

A t t o r n e y s 

(N-16) 

37.5 

37.5 

12.5 

12.5 

0 

0 

P o l i c e 

(N-37) 

54.0 

10.8 

29.7 

2.7 

2.7 

0 

C r i s i s 

C e n t e r 

S t a f f 

(N-22) 

87.5 

4.2 

8.3 

0 

0 

0 
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o f s p e c i a l i m p o r t a n c e s i n c e t h e y g u a r d t h e t h r e s h o l d o f t h e c r i m i n a l 

j u s t i c e s y s t e m . P o l i c e o f t e n gave examples o f c a s e s w h i c h c o n t r i b u t e d 

to t h e i r b e l i e f t h a t s e x u a l a s s a u l t r e p o r t s a r e f a b r i c a t e d more t h a n 

o t h e r s , and as j u s t i f i c a t i o n f o r t h e i r use o f p o l y g r a p h s . One D e t r o i t 

p o l i c e o f f i c e r mentioned s e v e r a l c a s e s i n w h i c h "a j u v e n i l e f e m a l e w i t h 

a p a s t r e c o r d — f o r t r u a n c y , f o r e x a m p l e — m a k e s a rape r e p o r t to c o v e r up 

t h e r e a l r e a s o n f o r h e r a b s e n c e . " A n o t h e r D e t r o i t p o l i c e o f f i c e r 

b e l i e v e s t h a t most f a b r i c a t i o n s " a r e m a r r i e d women who a r e r u n n i n g 

a r o u n d . She ' c r i e s r a p e ' when h e r h u s b a n d f i n d s o u t " . T h e same 

r e s p o n d e n t , a l o n g w i t h numerous o t h e r s , s a i d he had h a n d l e d rape r e p o r t s 

i n v o l v i n g y o u n g women who " c r y r a p e " when p a r e n t s d i s c o v e r t h e i r 

d a u g h t e r t o be s e x u a l l y a c t i v e . 

S t i l l o t h e r s d e s c r i b e d c a s e s t h e y do n o t i n v e s t i g a t e b e c a u s e 

r e t r i b u t i o n o r r e v e n g e seems t h e m o t i v e f o r t h e c o m p l a i n t . One 

policewoman s a i d , "A g i r l who had been d r i n k i n g and had s e x w i t h t h i s 

guy made a r e p o r t . I t h i n k h e r main c o n c e r n was t h a t she was p r e g n a n t 

and she wanted h e r m e d i c a l b i l l s p a i d . We g e t a l o t l i k e t h a t . " O t h e r 

r e s p o n d e n t s c i t e d c a s e s i n w h i c h women b r o u g h t r a p e r e p o r t s t o " g e t 

r e v e n g e " o r as a form o f b l a c k m a i l . Some p o l i c e had h a n d l e d c a s e s w h i c h 

i n t h e i r v i e w were not s e x u a l a s s a u l t s , b u t " f a i l u r e to p a y " — i n s t a n c e s 

i n w h i c h a p r o s t i t u t e b r i n g s a c h a r g e o f r a p e a g a i n s t a c u s t o m e r who 

does n o t pay t h e agreed-upon f e e . 

" B o y f r i e n d / g i r l f r i e n d " c a s e s w e r e o f t e n m e n t i o n e d a s c a u s e f o r 

s k e p t i c i s m . One o f f i c e r s a i d , "We know f r o m e x p e r i e n c e t h a t i f t h e 

w a r r a n t r e q u e s t i s d e l a y e d , ' c o o l - o f f t i m e w i l l a l l o w t h e m a t t e r t o 

r e s o l v e i t s e l f . Many ( o f t h e s e c a s e s ) a r e f e u d s , w h e r e t h e woman i s 

i r r i t a t e d because she was a b u s e d o r f o r c e d t o do s o m e t h i n g . Y e t s h e 
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won't show up a t the ( p r e l i m i n a r y ) exam. T h e y k i s s and make u p . " A t 
l e a s t two r e s p o n d e n t s s a i d t h a t t h e y e n c o u r a g e c o m p l a i n a n t s t o " k i s s and 
make u p " when t h e a l l e g e d a s s a i l a n t h a s h a d a p r e v i o u s s e x u a l 
r e l a t i o n s h i p w i t h the woman making the r e p o r t . 

S e v e r a l p o l i c e o f f i c e r s d e s c r i b e d t h e i r r e s p o n s e t o women who may 

have used "bad judgment." One r e c a l l e d , ". . .a c o u p l e ( o f c a s e s ) where 

we found out t h a t t h e woman was p i c k e d up i n a v a n and t h e man made 

a d v a n c e s . She made out a c o m p l a i n t when a l l he'd t r i e d t o do was see i f 
i 

she was w i l l i n g and k n o c k e d o f f when s h e w a s n ' t . " T h e o f f i c e r 

d i s c o u r a g e d p r o s e c u t i o n , " a l t h o u g h she l e f t h e r e a l i t t l e u p s e t . .." 

A n o t h e r o f f i c e r s a i d he d e t e r m i n e d some c a s e s t o be u n f o u n d e d "when 

women p l a c e d t h e m s e l v e s i n t h a t p o s i t i o n : h i t c h h i k i n g a t 2 a.m. o r 

g e t t i n g drunk a t a b a r and g o i n g home w i t h h i m . " 

The c a s e s c i t e d above a r e examples o f t h o s e i n w h i c h a p o l y g r a p h i s 

l i k e l y t o be r e q u i r e d . Sometimes t h e p o l y g r a p h i s s u g g e s t e d t o d i s s u a d e 

t h e c o m p l a i n a n t : "When we s c h e d u l e a p o l y g r a p h , h a l f the t i m e she comes 

f o r t h w i t h t h e t r u t h , " a c c o r d i n g to a p o l i c e o f f i c e r f r o m t h e D e t r o i t 

a r e a . A n o t h e r s a i d , "We d o n ' t u s e t h e p o l y g r a p h t o make t h e 

d e t e r m i n a t i o n ( t h a t an a s s a u l t h a s o c c u r r e d ) . We u s e i t t o g e t 

d e f e n d a n t s o f f t h e h o o k , n o t on i t . " A n o t h e r o f f i c e r . r e q u i r e s a 

p o l y g r a p h " o n a l l v i c t i m s t o be s u r e t h a t we h a v e a l l t h e d e t a i l s , 

because i t s h e l p f u l i n g e t t i n g a w a r r a n t and t o be s u r e T h e r e a r e no 

s u r p r i s e s i n c o u r t . " 

The s i g n i f i c a n c e o f t h e s k e p t i c i s m p o l i c e e v i n c e i n d e s c r i b i n g 

t h e s e c a s e s s h o u l d be v i e w e d i n l i g h t of c o n f l i c t i n g demands t h e y must 

b a l a n c e , demands w h i c h may c o n t r i b u t e t o t h e i r r e l u c t a n c e t o p u r s u e 

c e r t a i n c a s e s . Some o f f i c e r s a r e e v a l u a t e d on the b a s i s of t h e i r a r r e s t 
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r e c o r d s , w h i c h might p r o v i d e an i n c e n t i v e f o r t a k i n g e v e r y c a s e b r o u g h t 

t o t h e i r a t t e n t i o n . B u t more i m p o r t a n t , p e r h a p s , i s a good w o r k i n g 

r e l a t i o n s h i p w i t h the p r o s e c u t o r . E v e r y w a r r a n t r e q u e s t s h o u l d be t h e 

p r o d u c t o f c a r e f u l and even c a u t i o u s i n v e s t i g a t i o n i f t h e o f f i c e r i s t o 

e s t a b l i s h l e g i t i m a c y and c r e d i b i l i t y w i t h t h e p r o s e c u t o r who i s 

i n t e r e s t e d i n w i n n i n g c a s e s . I f t h e o f f i c e r b r i n g s t o o many bad o r 

" u n w i n n a b l e " c a s e s t o t h e p r o s e c u t o r , t h e w o r k i n g r e l a t i o n s h i p - - a n d t h e 

o f f i c e r ' s j o b — w i l l be d i f f i c u l t . Thus i n one c o u n t y , a p o l i c e o f f i c e r 

who does n o t l i k e t o a d m i n i s t e r p o l y g r a p h s i n CSC c a s e s must do so 

b e c a u s e i t i s t h e p o l i c y o f t h e c h i e f p r o s e c u t o r . 

These a n c e d o t e s c l e a r l y i l l u s t r a t e the l i m i t s t o l a w r e f o r m g i v e n 

e s t a b l i s h e d b u r e a u c r a t i c p r o c e d u r e s b u t t r e s s e d by l o n g - h e l d m y t h s a b o u t 

r a p e . I n t h e c a s e s c i t e d , t h e r e s p o n d e n t s s o u g h t c a u s a l f a c t o r s i n 

v i c t i m c h a r a c t e r i s t i c s s u c h a s "bad judgment" ( h i t c h h i k i n g o r d r i n k i n g ) , 

o r s e x u a l a c t i v i t y o u t s i d e o f m a r r i a g e . The f a c t t h a t p o l i c e o f f i c e r s 

d i d n o t p u r s u e t h e s e c a s e s i s e v i d e n c e n o t o n l y o f v i c t i m b l a m e b u t o f 

t h e power o f d i s c r e t i o n w h i c h has n o t been c o u n t e r e d by t h e l a w . 

Not a l l o f t h o s e i n t e r v i e w e d s u b s c r i b e t o t h e c l a s s i c m y t h o l o g y . 

Some were more w i l l i n g t o b e l i e v e r a p e c o m p l a i n a n t s t h a n p e o p l e who 

r e p o r t o t h e r c r i m e s . "When a s e x c r i m e i s r e p o r t e d , " a D e t r o i t 

d e t e c t i v e s a i d , " i t i s n o r m a l l y v e r y s e r i o u s . I t ' s one t h i n g t o make a 

f a l s e r e p o r t i n o r d e r t o f l e e c e an i n s u r a n c e company i n a b r e a k i n g and 

e n t e r i n g , b u t i t ' s a n o t h e r to be r a p e d . I t ' s e m b a r r a s s i n g t o h a v e t o 

r e p o r t i t . " O t h e r s w e r e m o r e e q u i v o c a l : " T h e r e a r e s t a g e s o f 

f a b r i c a t i o n , " one p r o s e c u t o r s a i d . "An o u t and o u t l i e i s r a r e . I t 

( t h e i n c i d e n t ) u s u a l l y s t a r t s c o n s e n s u a l l y and ends f o r c i b l y . " I n c a s e s 

l i k e t h e s e , he c o n t i n u e d , the v i c t i m may be l i k e l y t o f a l s i f y c e r t a i n 
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a s p e c t s of t h e c r i m e o r e v e n t s w h i c h p r e c e d e d t h e a s s a u l t i n o r d e r t o 

s t r e n g t h e n h e r c a s e . 

S t i l l a t h i r d p r o s e c u t o r f e l t t h a t f a b r i c a t i o n s i n r a p e c a s e s w e r e 

p r a c t i c a l l y n o n - e x i s t e n t . "The women (who r e p o r t r a p e s ) have time a f t e r 

t i m e shown t h e m s e l v e s t o have good j u d g m e n t — t h e y a r e not v i n d i c t i v e o r 

out t o g e t men." He c o n t i n u e d , " I have more p r o b l e m s w i t h men who may 

d i s b e l i e v e a whore can be r a p e d . T h i s i s a p h i l o s o p h i c a l i d e a d i s p u t e d 

by men, n o t women*" 

Those who s h a r e t h i s v i e w a r e i n the m i n o r i t y . As t h e m a j o r i t y o f 

a n e c d o t e s show, some c r i m i n a l j u s t i c e s y s t e m o f f i c i a l s a r e l i k e l y t o 

v i e w a r a p e c o m p l a i n a n t w i t h s u s p i c i o n i n a l l b u t t h e most b r u t a l 

12 

c a s e s . T h i s s k e p t i c i s m r e p r e s e n t s y e t a n o t h e r h u r d l e the r a p e v i c t i m 

must overcome. The v i c t i m b l a m e t o w h i c h some r e s p o n d e n t s s u b s c r i b e 

keeps c a s e s o u t o f t h e s y s t e m , undermines t o t h e i n t e n t o f t h e l a w , and 

c o n t r i b u t e s t o c o n t i n u i n g t r a u m a t i c e x p e r i e n c e s f o r v i c t i m s r e p o r t i n g 

s e x u a l a s s a u l t s . 

D e f e n s e A t t o r n e y I n v e s t i g a t i o n o f V i c t i m 

D e f e n s e a t t o r n e y s were asked to d e s c r i b e t h e i n f o r m a t i o n t h e y s e e k 

about a c o m p l a i n a n t p r i o r t o t r i a l . More than h a l f s a i d t h e y s i m p l y t r y 

t o l e a r n e v e r y t h i n g about the c o m p l a i n a n t . Two t h i r d s i n d i c a t e d t h e y 

seek i n f o r m a t i o n r e l a t e d to a c o m p l a i n a n t ' s c r e d i b i l i t y ( e . g . , g e n e r a l 

c h a r a c t e r o r r e p u t a t i o n ; c r i m i n a l r e c o r d ; p r e v i o u s s e x u a l a s s a u l t 

r e p o r t s ; p s y c h i a t r i c h i s t o r y ) , w h i l e t h r e e q u a r t e r s o f t h e d e f e n s e 

a t t o r n e y s s a i d t h e y l o o k f o r i n f o r m a t i o n a b o u t t h e c o m p l a i n a n t ' s " s e x 

12 

A l t h o u g h t h e i r a n e c d o t e s d e a l w i t h f e m a l e v i c t i m s , i t i s n o t 
p o s s i b l e t o d e t e r m i n e whether the s k e p t i c i s m of some r e s p o n d e n t s d e r i v e s 
from a m i s t r u s t o f women, o r o f rape v i c t i m s r e g a r d l e s s o f t h e i r s e x . 
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p a s t , " i n c l u d i n g h e r g e n e r a l r e p u t a t i o n f o r p r o m i s c u i t y and s e x u a l 

h i s t o r y w i t h t h e d e f e n d a n t . One d e f e n s e a t t o r n e y s a i d t h a t d e p e n d i n g on 

t h e s t r a t e g y u s e d , i t i s e s p e c i a l l y i m p o r t a n t t o l e a r n e v e r y t h i n g a b o u t 

a c o m p l a i n a n t because " p e o p l e d o n ' t f a n t a s i z e a b o u t b e i n g r o b b e d , b u t 

some f a n t a s i z e about b e i n g r a p e d . " 

E i g h t e e n (62 p e r c e n t ) of the d e f e n s e a t t o r n e y s s a i d t h e y had n o t 

changed t h e i r i n q u i r i e s about a c o m p l a i n a n t s i n c e t h e CSC s t a t u t e went 

i n t o e f f e c t . Of t h o s e who h a d , e i g h t out o f t e n i n d i c a t e d t h a t they put 

l e s s emphasis on the c o m p l a i n a n t ' s " s e x p a s t . " 

Even though some d e f e n s e a t t o r n e y s h a v e c h a n g e d t h e i r p r a c t i c e s , 

the d a t a c l e a r l y i n d i c a t e t h a t t h i s s o r t o f i n f o r m a t i o n may c o n t i n u e t o 

be a f o c a l p o i n t i n a CSC d e f e n s e . A c c o r d i n g t o r e s p o n d e n t s , s e x u a l 

h i s t o r y i n f o r m a t i o n can s t i l l be b r o u g h t i n t o a t r i a l e v e n when i t i s 

i r r e l e v a n t a c c o r d i n g t o t h e l a w . A l t h o u g h t h e v i c t i m may n o t b e 

d i r e c t l y q u e s t i o n e d i n d e t a i l about p r e v i o u s s e x u a l r e l a t i o n s h i p s and 

p r a c t i c e s , a d e f e n s e a t t o r n e y can s u c c e s s f u l l y use innuendo to d i s c r e d i t 

h e r . One p r o s e c u t o r d e s c r i b e d a c a s e he had h a n d l e d i n w h i c h t h e 

d e f e n s e a t t o r n e y a s k e d t h e v i c t i m i f s h e h a d e v e r b e e n m a r r i e d , 

e s t a b l i s h e d t h a t she had n o t , and s u b s e q u e n t l y , when i n q u i r i n g about her 

l i v i n g a r r a n g e m e n t s , was c a r e f u l to emphasize t h a t she had two c h i l d r e n . 

And o t h e r p r o s e c u t o r s have s a i d t h a t when d e f e n s e a t t o r n e y s b e g i n 

t o p r o b e i n t o a woman's s e x u a l h i s t o r y , i t o f t e n d a m a g e s t h e 

p r o s e c u t o r s ' case t o r a i s e an o b j e c t i o n , e v e n when t h e j u d g e s u s t a i n s 

i t . An e x p e r i e n c e d j u d g e i n D e t r o i t s a i d t h a t when t h i s h a p p e n s , t h e 

r e s u l t i s a c q u i t t a l . C h a n g e s i n t h e l a w and i n p u b l i c a t t i t u d e s 

n o t w i t h s t a n d i n g , some j u r i e s may s t i l l a c c e p t the i d e a t h a t t h e v i c t i m 

was a promiscuous woman who somehow e n t i c e d o r l u r e d the d e f e n d a n t i n t o 
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r a p i n g h e r . 

P l e a B a r g a i n i n g 

P l e a b a r g a i n i n g r e d u c e s t h e t i m e and r e s o u r c e s committed t o a c a s e 

and a v e r t s t h e r i s k s a s s o c i a t e d w i t h a f o r m a l c o u r t r o o m t r i a l . I t i s 

t h r o u g h t h e mechanism o f p l e a b a r g a i n i n g t h a t the m a j o r i t y o f c r i m i n a l 

c a s e s , i n c l u d i n g s e x u a l a s s a u l t s , a r e r e s o l v e d ( N a t i o n a l I n s t i t u t e f o r 

Law Enforcement and C r i m i n a l J u s t i c e , 1977). 

B e c a u s e M i c h i g a n ' s s t a t u t e i s m o r e c o m p l i c a t e d t h a n i t s 

p r e d e c e s s o r s , t h e r e was c o n c e r n t h a t a t t o r n e y s ' c o n f u s i o n would increase 

p l e a b a r g a i n i n g , p u s h i n g more c a s e s t h r o u g h t h e i n f o r m a l s y s t e m , and 

l e a d i n g t o low c h a r g e s and f e w e r o r l i g h t e r s e n t e n c e s . And i f more 

c a s e s were p l e a b a r g a i n e d , t h e r e would be more o p p o r t u n i t y t o t h w a r t the 

i n t e n t o f t h e l a w , e s p e c i a l l y w i t h r e g a r d t o a d m i s s i o n o f i n f o r m a t i o n 

about a v i c t i m ' s p r e v i o u s s e x u a l a c t i v i t i e s . On t h e o t h e r h a n d , t h e 

r e l a t i v e anonymity and speedy c a s e c o n c l u s i o n o f f e r e d by p l e a b a r g a i n i n g 

o f f e r the p o s s i b i l i t y o f r e d u c e d trauma f o r the v i c t i m . D e f e n d a n t s may 

a l s o p r e f e r p l e a b a r g a i n i n g to a v o i d the p u b l i c i t y o f c o u r t t r i a l and 

the s t i g m a a t t a c h e d t o the c r i m e . 

Those who d r a f t e d M i c h i g a n ' s l a w t o o k the p l e a b a r g a i n i n g p r o c e s s 

i n t o a c c o u n t when d e s i g n i n g the d e g r e e s t r u c t u r e . The f o u r d e g r e e s o f 

C r i m i n a l S e x u a l C o n d u c t — a " s t a i r c a s i n g " a p p r o a c h — w e r e d e s i g n e d i n p a r t 

t o a s s u r e t h a t d e f e n d a n t s w i l l p l e a to a l o w e r sex o f f e n s e r a t h e r t h a n 

to a non-sex c r i m e s u c h a s a s s a u l t and b a t t e r y . B e c a u s e t h e r e i s a 

m a n d a t o r y minimum s e n t e n c e f o r s e c o n d s e x o f f e n s e s , a d e f e n d a n t 

c o n v i c t e d t w i c e o f s e x u a l a s s a u l t i n t h e o r y f a c e s c e r t a i n i m p r i s o n m e n t . 

T h e r e a r e two ways i n w h i c h d e f e n d a n t s c a n b a r g a i n w i t h t h e i r 

g u i l t y p l e a s . In one, t h e y a g r e e to p l e a d g u i l t y on t h e c o n d i t i o n t h e 
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p r o s e c u t o r a g r e e s t o r e d u c e the c h a r g e . In t h i s s i t u a t i o n , f o r example, 

an i n d i v i d u a l charged w i t h CSC i n t h e f i r s t degree might p l e a d g u i l t y to 

CSC i n the t h i r d d e g r e e . T h i s l o w e r s t h e maximum amount o f p u n i s h m e n t 

t h e d e f e n d a n t can be g i v e n . The p l e a i s e n t e r e d b e f o r e the j u d g e by the 

d e f e n s e d u r i n g p r e - t r i a l p r o c e d u r e s o r a t t r i a l . I t i s then t h e j u d g e ' s 

r e s p o n s i b i l i t y t o e s t a b l i s h t h a t t h e a c c u s e d i s f r e e l y and k n o w i n g l y 

m a k i n g t h e p l e a . I n t h e s e c o n d t y p e o f p l e a , w h i c h i s a s o m e w h a t 

c o n t r o v e r s i a l p r a c t i c e , t h e a c c u s e d a g r e e s t o p l e a d g u i l t y i f t h e j u d g e 

w i l l agree t o a s p e c i f i e d maximum s e n t e n c e . The j u d g e a g a i n assumes the 

d e f e n d a n t i s f r e e l y and k n o w i n g l y m a k i n g t h e p l e a . The j u d g e s h o u l d 

c o n s u l t w i t h t h e p r o s e c u t o r f o r h i s o r h e r v i e w o f t h e c a s e b e f o r e 

a g r e e i n g to a n e g o t i a t e d s e n t e n c e , but o f t e n may n o t . The d e f e n d a n t can 

b a r g a i n f o r b o t h a r e d u c e d c h a r g e and a n e g o t i a t e d s e n t e n c e : t h e 

p r o s e c u t o r a g r e e s to r e d u c e the c h a r g e and the j u d g e a g r e e s t o l i m i t the 

s e n t e n c e . 

J u d g e s , p r o s e c u t o r s and d e f e n s e a t t o r n e y s w e r e a s k e d a b o u t t h e 

f r e q u e n c y o f reduced c h a r g e s and n e g o t i a t e d s e n t e n c e p l e a b a r g a i n i n g i n 

C r i m i n a l S e x u a l Conduct c a s e s . A l t h o u g h I n d i v i d u a l r e s p o n s e s r a n g e d 

b r o a d l y among a l l a c t o r s , w i t h i n a c t o r g r o u p s , and w i t h i n c o u n t i e s , 

t h e r e were no s t a t i s t i c a l d i f f e r e n c e s between g r o u p s . A p p r o x i m a t e l y one 

h a l f o f t h o s e q u e s t i o n e d i n d i c a t e d t h a t t h e r e was p l e a b a r g a i n i n g i n 

most s e x u a l a s s a u l t c a s e s . Reduced c h a r g e p l e a b a r g a i n s w e r e r e p o r t e d 

t o be more f r e q u e n t t h a n n e g o t i a t e d s e n t e n c e s . S e v e r a l j u d g e s s a i d t h a t 

a s a r u l e t h e y a v o i d e d n e g o t i a t e d s e n t e n c e s , some c l a i m i n g n o t t o 

b a r g a i n a t a l l . When a s k e d t o compare t h e r a t e o f p l e a b a r g a i n i n g i n 

s e x u a l a s s a u l t c a s e s t o t h e r a t e s f o r e q u a l l y s e r i o u s c r i m e s , most 

r e s p o n d e n t s (59 p e r c e n t ) s a i d t h e y were about the same. Those who f e l t 
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t h e r e was more p l e a b a r g a i n i n g i n s e x u a l a s s a u l t c a s e s p r o v i d e d 

e x p l a n a t i o n s r e l a t e d to (1) t h e i m p a c t o f t r i a l on t h e v i c t i m o r t h e 

d e f e n d a n t , (2) p l e a b a r g a i n i n g p o l i c i e s w i t h i n t h e p r o s e c u t o r ' s o f f i c e , 

o r (3) c h a r a c t e r i s t i c s o f the l a w i t s e l f . 

Some r e s p o n d e n t s e x p l a i n e d t h a t an i n c r e a s e i n p l e a b a r g a i n i n g i n 

CSC c a s e s r e s u l t e d from o f f i c e p o l i c i e s d i s c o u r a g i n g p l e a b a r g a i n i n g i n 

o t h e r c r i m e s ; t h e s y s t e m o v e r l o a d t h i s c a u s e d was t h e n r e d u c e d b y 

b a r g a i n i n g i n CSC c a s e s . S e v e r a l a t t r i b u t e d an i n c r e a s e t o t h e o p t i o n s 

f o r p l e a s p r o v i d e d by t h e d e g r e e s t r u c t u r e . Few who p e r c e i v e d more p l e a 

b a r g a i n i n g i n CSC c a s e s m e n t i o n e d t h e d i f f i c u l t y o f s u c c e s s f u l l y 

p r o s e c u t i n g i n c o u r t . T h i s i s s u r p r i s i n g , s i n c e many r e s p o n d e n t s s a i d 

s e x u a l a s s a u l t c a s e s a r e d i f f i c u l t f o r p r o s e c u t o r s t o w i n . 

I n d e e d , t h o s e who d e t e c t e d l e s s p l e a b a r g a i n i n g i n s e x u a l a s s a u l t 

c a s e s a t t r i b u t e d i t t o : ( I ) the r e l a t i v e ease w i t h w h i c h s e x u a l a s s a u l t 

d e f e n d a n t s can w i n a t r i a l ; f o l l o w e d by (2) a p r o s e c u t o r ' s o f f i c e p o l i c y 

d i s c o u r a g i n g p l e a b a r g a i n i n g i n CSC c a s e s ; ( 3 ) t h e s t i g m a a t t a c h e d t o 

the c r i m e , d e t e r r i n g d e f e n d a n t s ' a d m i s s i o n o f g u i l t ; and (4) t h e b r u t a l 

o r s e r i o u s n a t u r e o f t h e o f f e n s e making p r o s e c u t o r s r e l u c t a n t t o p l e a 

b a r g a i n . 

Among the c o u n t i e s s t u d i e d t h e r e were some d i f f e r e n c e s i n r a t e s o f 

r e d u c e d c h a r g e p l e a b a r g a i n i n g . These appear t o be e x p l a i n e d l a r g e l y by 

p o l i c i e s o f t h e p r o s e c u t o r s ' o f f i c e s w h i c h e i t h e r encourage o r r e s t r i c t 

p l e a b a r g a i n i n g i n s e x u a l a s s a u l t c a s e s . W h i l e i n some j u r i s d i c t i o n s , 

i t may be encouraged to reduce c a s e l o a d o r t o m i n i m i z e v i c t i m t r a u m a , 

p o l i c i e s d i s c o u r a g i n g p l e a b a r g a i n i n g a r e t y p i c a l l y t h e r e s u l t o f a 

c h i e f p r o s e c u t o r ' s s t r o n g " l a w and o r d e r " s t a n c e . S e v e r a l r e s p o n d e n t s 

s a i d the i n c r e a s e d a t t e n t i o n a c t i v i s t s h a v e g i v e n t o s e x u a l a s s a u l t 



62 

c a s e s a l s o had l e d t o t h e i n s t i t u t i o n o f p o l i c i e s l i m i t i n g p l e a 

b a r g a i n i n g . 

Some r e s p o n d e n t s f e e l the s t i g m a a t t a c h e d to a CSC c o n v i c t i o n l e a d s 

t o i n c r e a s e d p l e a b a r g a i n i n g , w h i l e some f e e l i t r e d u c e s p l e a 

b a r g a i n i n g . B o t h o b s e r v a t i o n s h a v e m e r i t — s o m e d e f e n d a n t s may p l e a d 

g u i l t y t o a v o i d a p u b l i c t r i a l w h i c h w o u l d r e v e a l t h e d e t a i l s o f t h e 

a s s a u l t , w h i l e o t h e r s r e f u s e t o p l e a d g u i l t y because t h e y do not want t o 

admit t h e y committed a s e x u a l a s s a u l t . 

A m a j o r i t y o f r e s p o n d e n t s (59 p e r c e n t ) a l s o i n d i c a t e d t h a t t h e y had 

n o t i c e d no change i n t h e r a t e o f p l e a b a r g a i n i n g i n s e x u a l a s s a u l t c a s e s 

s i n c e t h e CSC l a w had gone i n t o e f f e c t . Among those who f e l t t h e r e was 

l e s s p l e a b a r g a i n i n g now, changes i n o f f i c e p o l i c y , r a t h e r t h a n the l a w , 

were most o f t e n c i t e d f o r t h e d e c r e a s e (50 p e r c e n t o f r e s p o n s e s ) . O v e r 

two t h i r d s (68 p e r c e n t ) of t h o s e who t h o u g h t t h a t p l e a b a r g a i n i n g had 

i n c r e a s e d under t h e CSC s t a t u t e c r e d i t t h e l a w ' s d e g r e e s t r u c t u r e w i t h 

t h e change. Some c l a i m e d t h a t t h i s f e a t u r e o f t h e l a w p r o v i d e s more 

r e a s o n a b l e o p t i o n s f o r b a r g a i n i n g . T h i s i s c o n s i s t e n t w i t h t h e g o a l s o f 

t h o s e who d r a f t e d the l a w . G i v e n t h e i n s t i t u t i o n a l r e l i a n c e on p l e a 

b a r g a i n i n g , t h e d e g r e e s t r u c t u r e w o u l d seem t o e n h a n c e an i m p o r t a n t 

component o f t h e b u r e a u c r a c y ' s f u n c t i o n i n g . 

But the g e n e r a l consensus t h a t the f r e q u e n c y o f p l e a b a r g a i n i n g has 

n o t changed may be i n t e r p r e t e d i n s e v e r a l ways. F i r s t , t h e s e d a t a would 

r e f u t e e a r l i e r c l a i m s t h a t the l a w ' s c o m p l e x i t y w o u l d f o r c e more c a s e s 

i n t o t h i s avenue o f c a s e r e s o l u t i o n where the r u l e s o f e v i d e n c e do n o t 

a l w a y s a p p l y . A s i m i l a r i n t e r p r e t a t i o n i s t h a t s i n c e the law has p r o v e d 

f l e x i b l e i n m e e t i n g t h e b u r e a u c r a t i c demand f o r p l e a b a r g a i n i n g , 

a t t o r n e y s a r e l i k e l y t o respond p o s i t i v e l y and to make good use o f i t s 
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o t h e r f e a t u r e s . 

A l t e r n a t i v e l y , r e s p o n d e n t s ' e s t i m a t e s t h a t p l e a b a r g a i n i n g r e m a i n s 

a t p r e v i o u s l e v e l s may be d i s h e a r t e n i n g t o c r i t i c s o f t h e c r i m i n a l 

j u s t i c e s y s t e m who have a d v o c a t e d a g r e a t e r r e l i a n c e on p l e a b a r g a i n i n g 

t o r e d u c e v i c t i m trauma. When a c a s e r e a c h e s the c o u r t r o o m , c o n v i c t i o n 

i s u n c e r t a i n , and t h e v i c t i m o f s e x u a l a s s a u l t must p u b l i c l y g i v e 

t e s t i m o n y on t h e w i t n e s s s t a n d . 

F i n a l l y , the s t a b i l i t y o f p l e a b a r g a i n i n g as an e n t r e n c h e d f e a t u r e 

o f t h e c r i m i n a l j u s t i c e p r o c e s s i s a d i s a p p o i n t m e n t t o t h o s e who had 

hoped i t s f r e q u e n c y would l e s s e n — 9 o u t o f 10 r a p e c r i s i s c o u n s e l o r s 

i n d i c a t e d t h a t t h e y were unhappy w i t h t h e p l e a s i n a t l e a s t one t h i r d o f 

t h e c a s e s t h e y h a n d l e d . They g a v e a number o f r e a s o n s f o r t h e i r 

d i s s a t i s f a c t i o n , most o f t e n m e n t i o n i n g p r o s e c u t o r s ' f a i l u r e t o c o n s u l t 

v i c t i m s i n t h i s r e g a r d and, a c c o r d i n g t o one c o u n s e l o r , t h e v i c t i m s ' 

s u b s e q u e n t f e e l i n g t h a t " t h e i r e f f o r t s t o p r o s e c u t e h a v e n o t b e e n 

m e a n i n g f u l . " A n o t h e r s a i d t h a t " v i c t i m s a r e u p s e t (by p l e a b a r g a i n i n g ) 

because t h e y don't f e e l the d e f e n d a n t h a s b e e n p u n i s h e d o r t h e y f e a r 

r e t a l i a t i o n . " Other c o u n s e l o r s d e s c r i b e d s p e c i f i c c a s e s i n w h i c h t h e y 

f e l t p l e a b a r g a i n i n g had been i n a p p r o p r i a t e g i v e n the " g r i s l y " n a t u r e o f 

t h e c r i m e . I n s u m m a r i z i n g h e r f e e l i n g s a b o u t p l e a b a r g a i n i n g , one 

D e t r o i t c o u n s e l o r s a i d , "Even when the d e f e n d a n t has a p a s t r e c o r d , t h e 

c r i m e Is viewed as t r i v i a l . And the c o s t of a t r i a l i s l a r g e . " 

O v e r a l l , the f i n d i n g t h a t p l e a b a r g a i n i n g c o n t i n u e s a t p r e v i o u s 

r a t e s speaks t o the t e n a c i t y o f i n s t i t u t i o n a l t r a d i t i o n s . G i v e n t h e 

i m p o r t a n c e o f p l e a b a r g a i n i n g i n t h e s y s t e m , t h e law r e f o r m e r s c o u l d n o t 

hope to e l i m i n a t e i t . I n s t e a d , by i n c o r p o r a t i n g a d e g r e e s t r u c t u r e i n t o 

t h e s t a t u t e , t h e y c o u l d e x e r t more c o n t r o l o v e r a p r o c e s s w h o s e 
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c o n t i n u a t i o n was a s s u r e d by t h e d i c t a t e s o f t h e b u r e a u c r a c y . 

Summary 

A l t h o u g h t h e l a w r e f o r m e f f o r t i n M i c h i g a n was i n p a r t a r e s p o n s e 

t o a c o n s i s t e n t i n c r e a s e i n r e p o r t e d r a p e s , n e i t h e r c r i m e s t a t i s t i c s nor 

t h e p e r c e p t i o n s o f r e s p o n d e n t s i n d i c a t e d t h a t t h e 1 aw i t s e l f d i r e c t l y 

i n f l u e n c e d r e p o r t i n g t r e n d s . Respondents c l a i m e d t h a t changes i n s o c i a l 

a t t i t u d e s and i n the c r i m i n a l j u s t i c e s y s t e m had more i n f l u e n c e than the 

law d i d on v i c t i m s ' w i l l i n g n e s s t o r e p o r t t h i s c r i m e . S i m i l a r l y , t h e 

r e f o r m e d l a w d o e s n o t a p p e a r t o be s i n g u l a r l y r e s p o n s i b l e f o r t h e 

i n c r e a s e i n rape a r r e s t s . 

P o l i c e a n d p r o s e c u t o r s r e p o r t e d t h a t t h e y s e e k a n d i s s u e 

p r o p o r t i o n a t e l y more w a r r a n t s i n C r i m i n a l S e x u a l C o n d u c t c a s e s t h a n i n 

e q u a l l y s e r i o u s c r i m e s . To a l a r g e e x t e n t p o l i c e and p r o s e c u t o r s must 

r e l y on t h e i r p e r s o n a l judgment when making w a r r a n t d e c i s i o n s . F o r b o t h 

g r o u p s , t h e p e r s o n a l c r e d i b i l i t y o f t h e c o m p l a i n a n t r e m a i n s a more 

i m p o r t a n t c o n s i d e r a t i o n i n s e x u a l a s s a u l t c a s e s than i n e q u a l l y s e r i o u s 

c r i m e s , and r e s p o n d e n t s c i t e t h e i m p o r t a n c e o f v i c t i m c r e d i b i l i t y i n 

s e x u a l a s s a u l t c a s e s a s o n e o f t h e r e a s o n s p o l y g r a p h s a r e m o r e 

f r e q u e n t l y u s e d . They j u s t i f y t h e use o f p o l y g r a p h s i n c a s e s w h e r e ( 1 ) 

t h e r e i s no c o r r o b o r a t i n g e v i d e n c e , (2) t h e r e i s a l a c k o f p h y s i c a l 

e v i d e n c e , and (3) t h e v i c t i m a n d d e f e n d a n t h a v e h a d a p r e v i o u s 

r e l a t i o n s h i p . The f r e q u e n t use o f p o l y g r a p h s i s no doubt i n f l u e n c e d a s 

w e l l by t h e b e l i e f t h a t C r i m i n a l S e x u a l C o n d u c t c a s e s a r e f a b r i c a t e d 

more o f t e n t h a n a r e o t h e r e q u a l l y s e r i o u s c r i m e s . 

The d a t a , t h e n , r e v e a l an i n t e r e s t i n g p a r a d o x : p o l i c e r e p o r t e d 

t h e y d e t e r m i n e f e w e r s e x u a l a s s a u l t c o m p l a i n t s t o be u n f o u n d e d and 

p r o s e c u t o r s s a i d they deny fewer s e x u a l a s s a u l t w a r r a n t r e q u e s t s d e s p i t e 
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t h e f a c t t h a t t h e y g e n e r a l l y have more c o n c e r n s about v i c t i m c r e d i b i l i t y 
and f e e l more r e p o r t s a r e f a b r i c a t e d . These d a t a a r e n o t c o n t r a d i c t o r y , 
however, g i v e n t h a t t h e m i s t r u s t o f v i c t i m s l e a d s t o more t h o r o u g h 
i n v e s t i g a t i o n s — a n d use o f p o l y g r a p h s t o p r o v i d e c o r r o b o r a t i o n - - w h i c h 

r e s u l t i n s t r o n g e r w a r r a n t r e q u e s t s t h a t a r e l e s s f r e q u e n t l y d e n i e d . 1 ' c „, ̂ r 

The m a j o r i t y o f d e f e n s e a t t o r n e y s r e p o r t e d t h a t t h e e n a c t m e n t o f 

°A^^S : 
the r e f o r m e d law had n o t f o r c e d them t o a l t e r t h e i r p r e p a r a t i o n f o r ^ t ̂  *> <./ 

c a s e s . Two t h i r d s p u r s u e i n f o r m a t i o n r e l a t e d t o t h e c o m p l a i n a n t ' s 

c r e d i b i l i t y ( e . g . , g e n e r a l c h a r a c t e r o r r e p u t a t i o n , c r i m i n a l r e c o r d , 

p r e v i o u s s e x u a l a s s a u l t r e p o r t s , p s y c h i a t r i c h i s t o r y ) and t h r e e f o u r t h s 

s t i l l seek i n f o r m a t i o n about t h e c o m p l a i n a n t ' s s e x p a s t ( d e s p i t e t h e 

f a c t t h a t t h e i n c l u s i o n o f t h i s i n f o r m a t i o n i s s e v e r e l y r e s t r i c t e d by 

t h e l a w ) . Among the d e f e n s e a t t o r n e y s who r e p o r t e d t h e y h a d c h a n g e d 

t h e i r p r a c t i c e s , most s a i d they p l a c e l e s s emphasis on the c o m p l a i n a n t ' s 

s e x u a l h i s t o r y . W h i l e t h e l e g a l r e s t r i c t i o n o n t h i s e v i d e n c e h a s 

I n f l u e n c e d the p r a c t i c e s o f some d e f e n s e a t t o r n e y s , t h e m a j o r i t y s t i l l 

f i n d i t u s e f u l . As r e s p o n d e n t s mentioned r e p e a t e d l y , competent d e f e n s e 

a t t o r n e y s can f i n d some way t o u s e s e x u a l h i s t o r y i n f o r m a t i o n i n t h e 

t r i a l p r o c e e d i n g s . 

P l e a b a r g a i n i n g i s an e s s e n t i a l t o o l i n the c r i m i n a l j u s t i c e s y s t e m 

f o r r e d u c i n g the time and r e s o u r c e s r e q u i r e d f o r e a c h c a s e . When u s e d 

i n C r i m i n a l S e x u a l Conduct c a s e s , i t h a s t h e a d d i t i o n a l a d v a n t a g e o f 

s p a r i n g the v i c t i m the p r o l o n g e d and o f t e n p a i n f u l t r i a l e x p e r i e n c e . 

Concern about p l e a b a r g a i n i n g i n CSC c a s e s d e r i v e s from a f e a r t h a t t h i s 

p r a c t i c e w i l l promote l o w e r c h a r g e s and l i g h t e r s e n t e n c e s . A r c h i t e c t s 

o f the l a w a n t i c i p a t e d t h i s p o s s i b i l i t y . By s p e c i f y i n g d e g r e e s o f 

C r i m i n a l S e x u a l C o n d u c t , t h e y l i m i t e d c h a r g e r e d u c t i o n s t o s e x - r e l a t e d 

>• 
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a s s a u l t i v e c r i m e s and d e f i n e d p u n i s h m e n t s c o m m e n s u r a t e w i t h t h e 

s e r i o u s n e s s o f each c h a r g e . 

D e s p i t e f e a r s t h a t t h e l a w w o u l d r e s u l t i n i n c r e a s e d p l e a 

b a r g a i n i n g , most r e s p o n d e n t s r e p o r t e d v e r y l i t t l e c h a n g e i n t h e amount 

o f p l e a b a r g a i n i n g i n C r i m i n a l S e x u a l C o n d u c t c a s e s . A m a j o r i t y o f 

t h o s e who f e l t i t had i n c r e a s e d a t t r i b u t e d t h e c h a n g e t o t h e d e g r e e 

s t r u c t u r e . O v e r a l l , r e s p o n d e n t s f e l t t h a t p l e a b a r g a i n i n g was u s e d a s 

o f t e n i n CSC c a s e s a s i n e q u a l l y s e r i o u s c r i m e s . These d a t a s u g g e s t the 

l a w has n o t i n f l u e n c e d t h e amount o f p l e a b a r g a i n i n g , b u t t h a t , a s a 

r e s u l t of t h e degree s t r u c t u r e , i t may i n f l u e n c e the n a t u r e of the p l e a s 

t h a t a r e a c h i e v e d , h e l p i n g to a s s u r e t h a t d e f e n d a n t s cannot p l e a to non-

sex c r i m e s . 

The C r i m i n a l S e x u a l C o n d u c t s t a t u t e was w r i t t e n i n an e f f o r t t o 

" n o r m a l i z e " the t r e a t m e n t o f t h i s c r i m e w i t h i n t h e c r i m i n a l j u s t i c e 

s y s t e m , b r i n g i n g p r o c e d u r e s f o r s e x u a l a s s a u l t c a s e s i n l i n e w i t h t h o s e 

used f o r o t h e r c r i m e s . The l a w has a c h i e v e d t h i s g o a l i n p a r t . But a s 

t h e s e f i n d i n g s r e v e a l , t h e r e a r e a g r e a t many a s p e c t s o f c r i m i n a l 

j u s t i c e p r o c e s s i n g t h a t r e m a i n untouched by the s t a t u t e . To t h e e x t e n t 

t h a t i n d i v i d u a l d i s c r e t i o n comes i n t o p l a y , i n d i v i d u a l p e r c e p t i o n s and 

p r o c l i v i t i e s , as w e l l as o r g a n i z a t i o n a l c o n s i d e r a t i o n s and c o n s t r a i n t s , 

r e d u c e the e x t e n t to w h i c h " n o r m a l i z a t i o n " can be a c h i e v e d . 
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C h a p t e r 4 
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IMPLEMENTATION OF THE LAW: TRIAL 

C r i m i n a l Sexual Conduct C o n v i c t i o n s and D i s p o s i t i o n s 

The c o n v i c t i o n r a t e f o r f o r c i b l e rape i s n o t o r i o u s l y low. LeGrand 

(1973) used s t a t i s t i c s from the FBI Uniform Crime Reports f o r the United 

S t a t e s to c a l c u l a t e t h a t i n 1970 a man who raped a woman and was 

reported to p o l i c e had roughly s e v e n chances out of e i g h t of w a l k i n g 

away without any c o n v i c t i o n . Other s t u d i e s c a l c u l a t e that approximately 

3 percent of o r i g i n a l rape complaints r e s u l t i n a c o n v i c t i o n ( N a t i o n a l 

I n s t i t u t e f o r Law Enforcement and C r i m i n a l J u s t i c e , 1978). BenDor 

(1976) c a l c u l a t e s that i n D e t r o i t i n 1973, 5 percent of 1, 647 a s s a u l t s 

r e p o r t e d i n 1973 had r e s u l t e d i n c o n v i c t i o n by p l e a or v e r d i c t i n 

mid-1974. 

A n a l y s i s of the monthly p a t t e r n of c o n v i c t i o n s f o r f o r c i b l e rape 

from 1972 to 1978 tends to support respondents' p e r c e p t i o n t h a t the new 

law has been instrumental i n i n c r e a s i n g c o n v i c t i o n r a t e s . The graph i n 

F i g u r e 4 shows a p o s i t i v e trend i n c o n v i c t i o n s a f t e r enactment of the 

C r i m i n a l S e x u a l Conduct law, and a s l i g h t d e c r e a s e f o l l o w i n g t h e 

implementation of the gun law. The time s e r i e s a n a l y s i s documents a 

trend which a p p r o a c h e s s t a t i s t i c a l s i g n i f i c a n c e a f t e r the rape law 

reform (t= 1.51 p<.10) and a n o n s i g n i f i c a n t d e c r e a s e i n c o n v i c t i o n s 

a f t e r the gun law (t= -.38, n . s . ) . 

Inspection r e v e a l s both a steeper slope and i n c r e a s e d v a r i a b i l i t y 

of the s e r i e s a f t e r the law reform. There a l s o appears to be a downward 

trend at the end of the s e r i e s , mid-1978. In the absence of d a t a from 

1979 and 1980, t h i s d e c l i n e i s d i f f i c u l t to i n t e r p r e t . I t may be a 

temporary downward f l u c t u a t i o n or may i n d i c a t e c o n v i c t i o n s i n c r e a s e d 

temporarily i n response to the law reform, r e t u r n i n g to the p r e - r e f o r m 
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r a t e w i t h i n three years of the change. 

The time s e r i e s data f o r c o n v i c t i o n s f o r l e s s e r offenses shed some 

l i g h t on t h i s q u e s t i o n . T h e s e d a t a i n d i c a t e t h e f r e q u e n c y o f 

c o n v i c t i o n s when the f i n a l charge was reduced from the o r i g i n a l charge 

(e.g., when a charge of CSC 1 was p l e a b a r g a i n e d to a c h a r g e of CSC3) . 

One would expect that as more c o n v i c t i o n s are achieved f o r the o r i g i n a l 

charge, there would be a r e d u c t i o n i n c o n v i c t i o n s f o r a l e s s e r o f f e n s e , 

and the data, d i s p l a y e d i n F i g u r e 5, i n d i c a t e t h a t t h i s i s i n d e e d the 

c a s e . A f t e r t h e l a w r e f o r m t h e r e was an o b v i o u s r e d u c t i o n i n 

c o n v i c t i o n s f o r a l e s s e r o f f e n s e which approached s i g n i f i c a n c e (t= 

-1.40, p<.10). 

There was no d i s c e r n i b l e change due to the r e f o r m of the f i r e a r m 

law (t= -0.68, n . s . ) . And as the c o n v i c t i o n s as charged go down (see 

F i g u r e 4 ) , t h e r e i s n o t the e x p e c t e d i n c r e a s e i n c o n v i c t i o n s f o r a 

l e s s e r o f f e n s e i n l a t e 1978. The post-reform p a t t e r n does not resemble 

the p r e - r e f o r m p a t t e r n w i t h r e s p e c t t o t h e r e l a t i o n s h i p b e t w e e n 

c o n v i c t i o n s as charged and c o n v i c t i o n s f o r a l e s s e r o f f e n s e . O v e r a l l , 

the crime data l e n d s u p p o r t to the r e s p o n d e n t s ' c o n t e n t i o n t h a t the 

c o n v i c t i o n r a t e i n Michigan increased a f t e r the law r e f o r m . I t s l o n g -

term impact on c o n v i c t i o n s , however, a w a i t s t h e a v a i l a b i l i t y o f 

a d d i t i o n a l evidence. 

Aside from what can be learned through v i s u a l i n s p e c t i o n , the time-

s e r i e s analyses do not allow estimates of s i z e of e f f e c t s . A somewhat 

a r b i t r a r y convention used to estimate whether the s i z e of an e f f e c t i s 

" s o c i a l l y " s i g n i f i c a n t i s to d e t e r m i n e whether the mean d i f f e r e n c e 

b e f o r e and a f t e r an i n t e r v e n t i o n i s a t l e a s t one h a l f t h e p r e -

i n t e r v e n t i o n standard d e v i a t i o n (Cook et a l . , 1975). Table 4.1 d i s p l a y s 



72 

t i l l s r e l a t i o n s h i p f o r a l l the c r i m e s t a t i s t i c s examined i n the s t u d y 

T a b l e 4. 1 

E s t i m a t e s o f M a g n i t u d e of E f f e c t f o r C r i m e S t a t i s t i c s 

Crime S t a t i s t i c s M a g n i t u d e o f E f f e c t 

R e p o r t s 54.6/43.9 = 1.25 

U n f o u n d i n g s 1.7/5.6 = .30 

A r r e s t s 28.7/16.2 = 1.77 

C o n v i c t i o n s as c h a r g e d 11.83/3.49 = 3.39 

C o n v i c t i o n s f o r a l e s s e r o f f e n s e -5.41/5.92 = -.91 

E x c e p t f o r the r a t e o f u n f o u n d i n g s , e v e r y c r i m e s t a t i s t i c i n d i c a t e s 

a s o c i a l l y s i g n i f i c a n t c h a n g e i n t h e e x p e c t e d d i r e c t i o n . R e p o r t s , 

a r r e s t s and c o n v i c t i o n s i n c r e a s e w h i l e c o n v i c t i o n s f o r l e s s e r o f f e n s e s — 

the c o n v i c t i o n s r e s u l t i n g i n r e d u c e d c h a r g e s — d e c r e a s e . There i s a v e r y 

l a r g e i n c r e a s e i n c o n v i c t i o n s a s c h a r g e d , an i n c r e a s e t h r e e t i m e s a s 

l a r g e as the p r e t e s t s t a n d a r d d e v i a t i o n . A l t h o u g h t h e s e e s t i m a t e s may 

be i n f l a t e d due t o t h e c o r r e l a t i o n b e t w e e n s u c c e s s i v e t i m e s e r i e s 

o b s e r v a t i o n s , t h e y a r e i n the e x p e c t e d d i r e c t i o n and a l l o w a s t r a i g h t 

f o r w a r d assessment of the Impact of the l a w . A l o n g w i t h t h e t i m e s e r i e s 

d a t a , t h e s e d a t a show the i n t r o d u c t i o n o f the s t a t u t e t o b e r e l a t e d t o 

n o t a b l e changes i n o f f i c i a l r e c o r d s of C r i m i n a l S e x u a l C o n d u c t . 

I n t h a t t h e y o n l y i n c l u d e i n f o r m a t i o n o n f i r s t d e g r e e c h a r g e s o f 

CSC, the M i c h i g a n S t a t e P o l i c e d a t a p r o v i d e o n l y a p a r t i a l p i c t u r e o f 

t h e impact o f the law. More d e t a i l e d i n f o r m a t i o n i s p r o v i d e d by t u r n i n g 
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t o d a t a f r o m the D e t r o i t P o l i c e D e p a r t m e n t ' s Sex C r i m e s U n i t f o r t h e 

p e r i o d J a n u a r y 1975 t h r o u g h May 1979. T a b l e 4.2 shows t h e o u t c o m e 

( p r o p o r t i o n o f c o n v i c t i o n s ) f o r each c h a r g e o f C r i m i n a l S e x u a l C o n d u c t 

from 1975 t h r o u g h 1978. ( A l t h o u g h i n f o r m a t i o n f o r 19 79 was a v a i l a b l e , 

i t was i n c o m p l e t e and t h e r e f o r e i s not i n c l u d e d i n T a b l e 4.2.) I t c o u l d 

be e x p e c t e d t h a t c o n v i c t i o n s would more e a s i l y be a c h i e v e d f o r CSC 1 and 

CSC2, c a s e s w h i c h i n v o l v e t h e u s e o f f o r c e o r o t h e r a g g r a v a t i n g 

c i r c u m s t a n c e s . CSC3 and CSC4, w h i c h r e p r e s e n t "expanded" d e f i n i t i o n s o f 

s e x u a l a s s a u l t , m i g h t be e x p e c t e d t o end more r e a d i l y i n d i s m i s s a l . 

However, t h e d a t a i n T a b l e 4.2 s u g g e s t t h a t a p p r o x i m a t e l y 70 p e r c e n t o f 

a l l c a s e s , no m a t t e r what the i n i t i a l c h a r g e , r e s u l t e d i n a c o n v i c t i o n 

by p l e a o r v e r d i c t , j i f h u s , the p r o b a b i l i t y of c o n v i c t i o n d o e s n o t seem 

t o be i n f l u e n c e d by t h e d e g r e e o f c r i m i n a l s e x u a l a s s a u l t o r i g i n a l l y 

c h a r g e d . 

The d a t a i n T a b l e 4.3, however, s u g g e s t t h a t t h e o r i g i n a l c h a r g e 

does seem t o be r e l a t e d to w h e t h e r o r n o t c o n v i c t i o n s a s c h a r g e d a r e 

a c h i e v e d o r whether c o n v i c t i o n s a r e a c h i e v e d f o r r e d u c e d c h a r g e s . C i v e n 

the l a t i t u d e f o r p l e a b a r g a i n i n g i n CSC1 c a s e s , i t c o u l d be e x p e c t e d 

t h a t c o n v i c t i o n s c o u l d be a c h i e v e d more o f t e n i n CSC 1 t h r o u g h c h a r g e 

r e d u c t i o n s . R e s u l t s i n T a b l e 4.3 i n d i c a t e t h a t o f a l l CSC c h a r g e s 

h a n d l e d by t h e Sex C r i m e s U n i t between 1975 and 1978, 58 p e r c e n t of C S C l 

c h a r g e s were r e d u c e d , as were 73 p e r c e n t o f CSC2 and 64 p e r c e n t o f CSC 3 

c h a r g e s . 

I n a d d i t i o n , t h e d a t a v e r i f y the e x p e c t a t i o n t h a t c h a r g e r e d u c t i o n s 

r e s u l t most f r e q u e n t l y when c a s e s a r e d i s p o s e d o f t h r o u g h p l e a 

b a r g a i n i n g . W h i l e m o s t c o n v i c t i o n s a r e a c h i e v e d t h r o u g h p l e a 

b a r g a i n i n g , p r o p o r t i o n a t e l y fewer c o n v i c t i o n s a s c h a r g e d a r e a c h i e v e d 
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t h r o u g h p l e a b a r g a i n i n g t h a n a r e a c h i e v e d t h r o u g h j u d g e and j u r y t r i a l s . 

A g a i n the l e v e l of the i n i t i a l c h a r g e does n o t make a d i f f e r e n c e ; t h e s e 

r e s u l t s r e m a i n c o n s t a n t no m a t t e r what the o r i g i n a l c h a r g e . 

T a b l e 4.2 

C o n v i c t i o n s f o r Each Charge of C r i m i n a l 
S e x u a l C o n d u c t , J a n u a r y 1975 t h r o u g h December 1978 

I Y e a r 

I n i t i a l Charge J 

I Number 1975 1976 1977 1978 
+ 

CSC 1 817 72.0% 72. 1% 71.1% 70.9% 

CSC 2 188 84.2 75.0 77.3 78.4 

CSC 3 139 72.2 75.9 61.5 64.9 

CSC 4 45 75.0 70.0 69.9 69.2 

Total I 1 139 72.9 73.2 72.8 70. 1 

W h i l e the c o n v i c t i o n r a t e i s a measure of the l a w ' s i m p a c t , so i s 

the p r o p o r t i o n o f t h o s e c o n v i c t e d who s p e n d t i m e i n j a i l . T a b l e 4.4 

d i s p l a y s the f i n a l d i s p o s i t i o n o f t h e C r i m i n a l S e x u a l C o n d u c t c a s e s 

i n v e s t i g a t e d by the Sex Crimes U n i t between 1975 and 1979. Of t h e 85 1 

c a s e s f o r which d i s p o s i t i o n d a t a a r e a v a i l a b l e , 52 p e r c e n t r e s u l t e d i n 

p r i s o n s e n t e n c e s . T h e s e d a t a show t h a t f o r a f i n a l c h a r g e o f CSC1 

( w h i c h i s most c o n s i s t e n t w i t h f o r c i b l e r a p e o r w h a t r e s p o n d e n t s 

r e f e r r e d to as " r e a l r a p e " ) , o v e r 90 p e r c e n t o f t h e c a s e s r e s u l t i n 

i m p r i s o n m e n t . F o r CSC2 and CSC3, two t h i r d s of t h e c o n v i c t i o n s r e s u l t 

in p r i s o n t i m e . But f o r CSC4, one f o u r t h o f t h e c a s e s end i n j a i l 

s e n t e n c e s . 

The d a t a i n T a b l e 4.3 i n d i c a t e t h a t the mode o f p r o c e s s i n g , i . e . , 



T a b l e 4.3 

Charge R e d u c t i o n R e s u l t i n g from 

P l e a B a r g a i n i n g , Judge and J u r y T r i a l s 

Charge | Mode o f A d j u d i c a t i o n 

I n i t i a l F i n a l | Number 

P l e a 

B a r g a i n i n g Judge T r i a l J u r y T r i a l 

P e r c e n t C o n v i c t e d 

w i t h Reduced Charge 

CSC 1 CSC 1 | 190 77% 26% 14% 58% 

CSC 2 | 51 78 10 12 

CSC 3 | 93 91 3 6 

CSC 4 | 82 87 6 6 

A t t e m p t e d CSC | 41 100 

A s s a u l t w i t h | 

i n t e n t t o commit CSC | 44 91 2 7 

CSC 2 CSC 2 | 23 61% 22% 17% 73% 

CSC 4 | 30 78 16 10 

A t t e m p t e d CSC | 14 100 

A s s a u l t w i t h | 

i n t e n t t o commit CSC | 17 82 12 

CSC 3 CSC 3 | 29 58% 31% 19% 64% 

CSC 4 | 24 96 4 

Attempted CSC | 17 94 6 

A s s a u l t w i t h | 

i n t e n t t o commit CSC | 11 91 9 

CSC 4 CSC 4 | 11 73% 9% 18% 0% 

A s s a u l t w i t h A s s a u l t w i t h | 

i n t e n t t o commit CSC i n t e n t t o commit CSC | 3 66 33 0 
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T a b l e 4.4 

F i n a l D i s p o s i t i o n s o f C r i m i n a l S e x u a l Conduct 
Cases I n v e s t i g a t e d Between 1975 and 1979 

i D i s p o s i t i o n 

F i n a l Charge 
| Number J a i l 

J a i l 
and 

P r o b a t i o n 
P r o b a t i o n 

CSC 1 223 91% 4% 6% 

CSC 2 91 51 18 31 

CSC 3 122 52 13 36 

CSC 4 86 11 14 74 

A t t e m p t e d CSC 1 72 27 12 62 

A s s a u l t w i t h 
i n t e n t to commit CSC 1 75 39 13 48 

w h e t h e r a c a s e i s p l e a b a r g a i n e d o r d i s p o s e d o f t h r o u g h a t r i a l , 

i n f l u e n c e s c h a r g e r e d u c t i o n s . As t h e r e s u l t s i n T a b l e 4.5 show, t h e 

mode of p r o c e s s i n g a l s o i n f l u e n c e s t h e f i n a l d i s p o s i t i o n s . A j u r y t r i a l 

i s much more l i k e l y t o r e s u l t i n i m p r i s o n m e n t f o r a c o n v i c t e d d e f e n d a n t 

than i s e i t h e r a t r i a l h e a r d by a j u d g e a l o n e o r a c o n v i c t i o n a c h i e v e d 

t h r o u g h t h e p l e a b a r g a i n i n g p r o c e s s . P r o b a t i o n i s a c h i e v e d m o s t 

f r e q u e n t l y as a r e s u l t o f t h e p l e a b a r g a i n i n g p r o c e s s f o r c h a r g e s o f 

CSC2, 3, and 4. I n CSC1 c a s e s , a bench t r i a l ( o n e o v e r w h i c h a j u d g e 

a l o n e p r e s i d e s ) r e s u l t s most o f t e n i n p r o b a t i o n . I t a p p e a r s t h a t c a s e s 

w h i c h a r e h e l d b e f o r e j u r i e s a r e more l i k e l y t o r e s u l t i n a j a i l 

s e n t e n c e r e g a r d l e s s o f the l e v e l of s e r i o u s n e s s of t h e o r i g i n a l c h a r g e . 

The d a t a show t h a t c o n v i c t i o n s a r e l i k e l y t o be a c h i e v e d a t t h e 

same r a t e f o r a l l d e g r e e s o f c r i m i n a l s e x u a l a s s a u l t . B u t j a i l 



T a b l e A.5 

F i n a l D i s p o s i t i o n s R e s u l t i n g from 

P l e a B a r g a i n i n g , Judge and J u r y T r i a l s 

F i n a l Charge 

1 D i s p o s i t i o n 

F i n a l Charge 

i Number J a i l 

J a i l 

and 

P r o b a t i o n 

P r o b a t i o n 

CSC 1 i P l e a 147 88% 5% 7% 

i Judge T r i a l 27 82 7 11 

J u r y T r i a l 49 109 9 9 

CSC 2 i P l e a 72 42% 19% 39% 

i Judge T r i a l 9 60 30 10 

J u r y T r i a l 10 64 9 27 

CSC 3 P l e a 102 51% 11% 37% 

i Judge T r i a l 9 58 17 25 

J u r y T r i a l 11 56 11 33 

CSCA i P l e a 73 9% 14% 77% 

i Judge T r i a l 5 25 25 50 

1 J u r y T r i a l 8 22 22 55 
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s e n t e n c e s a r e awarded more f r e q u e n t l y i n CSC 1 and 2, e s p e c i a l l y i n C S C l , 
t h e c h a r g e c o r r e s p o n d i n g most c l o s e l y t o f o r c i b l e r a p e . C o n s i s t e n t w i t h 
the consensus about t h e s e r i o u s n e s s o f a C S C l o f f e n s e , j a i l s e n t e n c e s 
a r e l e s s l i k e l y i n t h o s e c a s e s w h i c h a r e l e s s v i o l e n t o r f a i l t o conform 
t o t r a d i t i o n a l d e f i n i t i o n s of t h e c r i m e . 

W h i l e c a s e d i s p o s i t i o n s do not appear to be i n f l u e n c e d by o r i g i n a l 

c h a r g e , t h e y do seem t o be i n f l u e n c e d by mode o f a d j u d i c a t i o n . C h a r g e 

r e d u c t i o n s and p r o b a t i o n a r e more l i k e l y t o r e s u l t f r o m t h e p l e a 

b a r g a i n i n g p r o c e s s . J u r i e s and, t o a l e s s e r e x t e n t , j u d g e s , a r e more 

l i k e l y t o send c o n v i c t e d a s s a i l a n t s t o j a i l . T h i s may be i n f l u e n c e d b y 

a t t o r n e y s ' p r a c t i c e o f r e s e r v i n g t h o s e c a s e s w i t h t h e s t r o n g e s t e v i d e n c e 

f o r a t r i a l . I t a l s o may be a f u n c t i o n of t h e r e l a t i v e demands p l a c e d 

upon j u r o r s and members of the c r i m i n a l j u s t i c e s y s t e m : j u r o r s may have 

l e s s c o n c e r n about e f f i c i e n t c a s e p r o c e s s i n g and may be f r e e r t h a n t h o s e 

i n the c r i m i n a l j u s t i c e s y s t e m t o a c t upon p r e v a i l i n g s o c i a l v a l u e s . 

Changes i n J u r y B e h a v i o r 

J u r i e s have t r a d i t i o n a l l y l a c k e d s y m p a t h y f o r v i c t i m s o f r a p e , 

e x c e p t when t h e v i c t i m i s t o t a l l y i r r e p r o a c h a b l e ( K a l v e n and Z e i s e l , 

1966, B o r g i d a , 1 9 7 9 ) . To a s c e r t a i n , i f o n l y i n a c u r s o r y m a n n e r , 

whether c h a n g e s i n j u r y b e h a v i o r m i g h t h a v e c o n f o u n d e d some o f t h e 

a p p a r e n t impact o f the CSC l a w , j u d g e s w e r e a s k e d a b o u t j u r y b e h a v i o r 

under t h e new l a w . S i x t y p e r c e n t o f t h e j u d g e s t h o u g h t j u r y b e h a v i o r 

had changed; the o t h e r s thought i t had n o t . 

Seven o u t o f e i g h t j u d g e s who o b s e r v e d a c h a n g e b e l i e v e d t h a t 

j u r o r s were now more l i k e l y t o c o n v i c t i n s e x u a l a s s a u l t c a s e s . B u t 

most were q u i c k t o s a y t h a t t h e w i l l i n g n e s s t o c o n v i c t i s n o t a b y 

p r o d u c t o f t h e l a w . R a t h e r , t h e r e a s o n s most o f t e n g i v e n w e r e : ( 1 ) 
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c h a n g e s i n p u b l i c a t t i t u d e s r e g a r d i n g s e x u a l b e h a v i o r ; ( 2 ) p u b l i c 

awareness about r a p e ; and (3) the impact of the women's movement. 

A c c o r d i n g to t h o s e who c r e d i t j u r o r s w i t h a more e n l i g h t e n e d v i e w 

o f rape and i t s v i c t i m s , i t would appear t h a t the women's movement h a s 

l e g i t i m i z e d the c o n c e r n s o f women i n g e n e r a l and o f r a p e v i c t i m s i n 

p a r t i c u l a r . I n t h i s v e i n , a number o f j u d g e s e x p a n d e d o n t h e i r 

o b s e r v a t i o n t h a t j u r o r s were more l i k e l y t o c o n v i c t . I n the o p i n i o n o f 

one, " J u r o r s a r e more l i b e r a l i n t h e i r s e x u a l a t t i t u d e s t h a n t h e y w e r e 

t h r e e y e a r s ago." But i n h i s e x p e r i e n c e , " t h e y do n o t r e f l e c t t h e same 

a t t i t u d e as t h a t i n t h e CSC s t a t u t e — t h e y a r e s t i l l f a i r l y c o n s e r v a t i v e 

r e g a r d i n g women and s e x u a l i t y . F o r e x a m p l e , y o u c a n g e t a c o n v i c t i o n 

f o r a h i t c h h i k i n g r a p e , but y o u s t i l l cannot g e t a c o n v i c t i o n i n c a s e s 

i n v o l v i n g a p r e g n a n t c o m p l a i n a n t o r a p r o s t i t u t e . " 

A j u d g e who s a i d j u r y b e h a v i o r h a d n ' t c h a n g e d i l l u m i n a t e d t h e 

o b s t a c l e s t o j u s t i c e f o r rape v i c t i m s — a n d the t a s k ahead f o r a n t i - r a p e 

a c t i v i s t s — w h e n he s t a t e d : 

E d u c a t i o n i s t h e e s s e n t i a l f a c t o r . T h e r e i s some 
r e a s o n p e o p l e d o n ' t w a n t t o c o n v i c t o n r a p e 
c o m p l a i n t s , b u t I d o n ' t have an e x p l a n a t i o n f o r i t . 
Down deep p e o p l e f e e l t h e r e i s some r e a s o n why women 
a r e r a p e d . Men b e l i e v e women c a n ' t be r a p e d . And I 
don't f i n d women s y m p a t h e t i c o r u n d e r s t a n d i n g toward 
v i c t i m s . There seems t o be a g e n e r a l s o c i a l f e e l i n g 
a g a i n s t v i c t i m s of r a p e . 

V i c t i m ' s S e x u a l H i s t o r y as E v i d e n c e 

W i t h t h e e v i d e n t i a r y p r o v i s i o n p r o h i b i t i n g the use o f p r i o r s e x u a l 

h i s t o r y i n f o r m a t i o n , M i c h i g a n ' s CSC s t a t u t e swept away a l o n g t r a d i t i o n 

of r e v i c t i m i z a t i o n i n t h e c o u r t r o o m . The l a w s p e c i f i c a l l y s o u g h t t o 

e l i m i n a t e j u d i c i a l d i s c r e t i o n i n t h i s r e g a r d , by s e v e r e l y r e s t r i c t i n g 

the i n t r o d u c t i o n o f s e x u a l h i s t o r y e v i d e n c e t o a f e w c i r c u m s t a n c e s . 



80 

Under the new l a w , o n l y e v i d e n c e o f t h e v i c t i m ' s p a s t s e x u a l c o n d u c t 
w i t h t h e d e f e n d a n t and e v i d e n c e o f s p e c i f i c i n s t a n c e s o f s e x u a l a c t i v i t y 
s h o w i n g t h e s o u r c e o r o r i g i n o f semen, p r e g n a n c y , o r d i s e a s e a r e 
a d m i s s i b l e (MCLA 750, 5 2 0 j ( 1 ) ) - F u r t h e r m o r e , i f t h e d e f e n d a n t p r o p o s e s 
t o o f f e r s u c h e v i d e n c e a t t r i a l , t h e d e f e n s e a t t o r n e y must f i l e a 
w r i t t e n m o t i o n and o f f e r o f p r o o f w i t h i n t e n d a y s a f t e r a r r a i g n m e n t 
(MCLA 750, 2 5 0 j ( 2 ) ) . The j u d g e may t h e n o r d e r an i n c a m e r a h e a r i n g t o 
d e t e r m i n e whether the p r o p o s e d e v i d e n c e i s a d m i s s i b l e . I f i n f o r m a t i o n 
i s d i s c o v e r e d d u r i n g the c o u r s e o f t r i a l t h a t i n d i c a t e s t h a t c e r t a i n 
s e x u a l h i s t o r y e v i d e n c e may be a d m i s s i b l e under one of the e x c e p t i o n s t o 
the e x c l u s i o n a r y r u l e , t h e j u d g e may o r d e r an i n c a m e r a h e a r i n g t o 
d e t e r m i n e a d m i s s i b i l i t y . A number o f j u d g e s c l e a r l y w e l c o m e d t h e s e 
changes; one n o t e d t h a t w h i l e he had r a r e l y a d m i t t e d t h i s e v i d e n c e i n 
the p a s t , t h i s f e a t u r e of the new l a w " g i v e s us s o m e t h i n g t o h a n g o u r 
h a t s on." 

N e v e r t h e l e s s , t h e r e c o n t i n u e s t o be c o n c e r n t h a t j u d g e s w i l l a d m i t 

p r i o r s e x u a l h i s t o r y e v i d e n c e beyond the n a r r o w e x c e p t i o n s . A t t r i a l , 

the d e f e n s e may s t i l l t r y to c r o s s - e x a m i n e a v i c t i m about her s e x p a s t . 

Judges may r u l e out such q u e s t i o n s , b u t t h e p r o s e c u t o r s u s u a l l y must 

o b j e c t on t h e i r own i n i t i a t i v e . In any i n s t a n c e , t h e j u d g e c a n d e c i d e 

where t o l i m i t the i n q u i r y ; t h e j u d g e ' s d i s c r e t i o n b e f o r e and d u r i n g 

t r i a l i s t h e c r i t i c a l f a c t o r . 

N e a r l y two t h i r d s o f t h e j u d g e s i n d i c a t e d t h a t t h e y " s e l d o m " had t o 

r u l e on the a d m i s s i b i l i t y of e v i d e n c e o f a CSC c o m p l a i n a n t ' s s e x p a s t , 

and two t h i r d s s a i d t h e y n e v e r a l l o w e d I t t o be i n t r o d u c e d . O t h e r 

r e s p o n d e n t s , however, e s t i m a t e d t h a t j u d g e s a d m i t t e d such e v i d e n c e more 

o f t e n . As shown i n T a b l e 4.6, n e a r l y h a l f o f t h e d e f e n s e a t t o r n e y s and 
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r a p e c r i s i s c e n t e r s t a f f s a i d t h a t j u d g e s a l l o w t h i s t e s t i m o n y 

"sometimes" or " f r e q u e n t l y " . O n l y 3 o f 22 d e f e n s e a t t o r n e y s s a i d j u d g e s 

" n e v e r " admit such e v i d e n c e . 

T a b l e 4.6 

F r e q u e n c y Judges A l l o w Sex H i s t o r y E v i d e n c e 
as R e p o r t e d by D e f e n s e A t t o r n e y s 

and C r i s i s C e n t e r S t a f f 

Frequency 

P e r c e n t a g e o f Respondents 

D e f e n s e 
A t t o r n e y s 

(N=22) 

C r i s i s C e n t e r 
S t a f f 

(H-12) 
TOTAL 
(N=34) 

F r e q u e n t l y 

Sometimes 

R a r e l y 

Never 

22.7 

22. 7 

45.5 

9. 1 

8.3 

33.3 

50.0 

8.3 

17.6 

26.5 

47. 1 

8.8 

The j u d g e s s a i d t h e y a l l o w e d q u e s t i o n i n g a b o u t a c o m p l a i n a n t ' s 

s e x u a l h i s t o r y when: (1) the c o m p l a i n a n t h a s a h i s t o r y o f c o n s e n s u a l 

s e x u a l r e l a t i o n s w i t h t h e d e f e n d a n t ; (2) t h e r e i s a q u e s t i o n of c o n s e n t ; 

(3) the c o m p l a i n i n g w i t n e s s commits p e r j u r y r e g a r d i n g h e r s e x u a l h i s t o r y 

o r p r a c t i c e s . Some j u d g e s a l s o s a i d they a l l o w e d t h i s e v i d e n c e when a 

c o m p l a i n a n t has a p s y c h i a t r i c h i s t o r y , a c r i m i n a l r e c o r d , a h i s t o r y o f 

making rape r e p o r t s , o r when she i s a p r o s t i t u t e . 

D e f e n s e a t t o r n e y s and c r i s i s c e n t e r s t a f f w e r e a l s o a s k e d t o 

d e s c r i b e t h e c i r c u m s t a n c e s under w h i c h j u d g e s a d m i t t e d s e x u a l h i s t o r y 

e v i d e n c e . The most f r e q u e n t r e s p o n s e ( f r o m 56 p e r c e n t o f r e s p o n d e n t s ) 

was t h a t t h i s t e s t i m o n y was a l l o w e d when t h e c o m p l a i n i n g w i t n e s s had 
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p r e v i o u s l y had a c o n s e n s u a l s e x u a l r e l a t i o n s h i p w i t h t h e d e f e n d a n t . 
A l s o commonly r e p o r t e d , c o n s i s t e n t w i t h t h e j u d g e s ' r e s p o n s e s , w e r e 
i n s t a n c e s i n w h i c h : (1) the c o m p l a i n a n t i s a p r o s t i t u t e ; (2) t h e r e i s a 
q u e s t i o n o f c o n s e n t ; (3) the c o m p l a i n a n t commits p e r j u r y ; and/or (4) the 
p r o s e c u t o r c l a i m s t h e c o m p l a i n a n t i s a v i r g i n . 

S e x u a l h i s t o r y i n f o r m a t i o n may p r o p e r l y be a d m i t t e d when t h e 

d e f e n d a n t and c o m p l a i n a n t h a v e p r e v i o u s s e x u a l r e l a t i o n s h i p . Some 

a t t o r n e y s a l s o argue t h a t f r e q u e n t u n s u b s t a n t i a t e d r e p o r t s o f s e x u a l 

a s s a u l t o r a p s y c h i a t r i c h i s t o r y i n d i c a t i n g a p a t t e r n o f i m a g i n e d r a p e s , 

f o r example, j u s t i f y a d m i t t i n g s e x u a l h i s t o r y e v i d e n c e . O t h e r s c l a i m 

t h a t a d e f e n d a n t s h o u l d be a b l e t o o f f e r e v i d e n c e t h a t a c o m p l a i n a n t i s 

a p r o s t i t u t e , i f the d e f e n s e i s t h a t she f a l s e l y c h a r g e d s e x u a l a s s a u l t 

i n o r d e r t o e x t r a c t p a y m e n t . B u t t h e s e c i r c u m s t a n c e s c l e a r l y f a l l 

o u t s i d e the l a w ' s r e s t r i c t i o n s ; t h e r e s p o n s e s s u g g e s t t h a t j u d g e s may 

f a i l t o o b s e r v e the p r o h i b i t i o n on s e x u a l h i s t o r y e v i d e n c e . 

The o c c a s i o n a l b u t c o n t i n u i n g i m p r o p e r u s e o f s e x u a l h i s t o r y 

e v i d e n c e would seem to r e f l e c t b i a s e s w h i c h a r e p e r v a s i v e i n s p i t e o f 

the l e g i s l a t i v e a t t e m p t t o hamper j u d i c i a l d i s c r e t i o n . The e x e r c i s e o f 

t h a t d i s c r e t i o n t o a d m i t s e x u a l h i s t o r y i n f o r m a t i o n when i t i s 

i n a p p r o p r i a t e means t h a t v i c t i m s c a n n o t be a s s u r e d o f i m m u n i t y f r o m 

"rape i n the c o u r t r o o m , " and q u a l i f i e s t h e more g e n e r a l b e l i e f among 

r e s p o n d e n t s t h a t b o t h v i c t i m s and p r o s e c u t o r s c a n e x p e c t i m p r o v e d 

e x p e r i e n c e s i n the c o u r t r o o m . 

R e s p o n d e n t s i n one c o u n t y r e p e a t e d l y m e n t i o n e d a j u d g e who i s 

infamous f o r h i s s t a t e d b e l i e f t h a t "No woman can be r a p e d a g a i n s t h e r 

w i l l . " T h i s j u d g e r o u t i n e l y a l l o w s c r o s s - e x a m i n a t i o n r e g a r d i n g t h e 

c o m p l a i n a n t ' s s e x u a l h i s t o r y . F o r the v i c t i m who has t h e m i s f o r t u n e t o 
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h a v e h e r c a s e a s s i g n e d t o t h a t j u d g e , t h e l a w r e f o r m i s v i r t u a l l y 

u s e l e s s . And u n l i k e t h e d e f e n d a n t , t h e v i c t i m d o e s n o t h a v e t h e 

o p p o r t u n i t y t o a p p e a l the v e r d i c t . 

Use of I n Camera H e a r i n g s 

S e c t i o n 5 2 0 j ( 2 ) o f M i c h i g a n ' s new CSC l a w was w r i t t e n b o t h t o k e e p 

u n n e c e s s a r i l y p r e j u d i c i a l i n f o r m a t i o n r e g a r d i n g a v i c t i m ' s p a s t f r o m 

the j u r y and to p r o t e c t t h e v i c t i m f r o m u n n e c e s s a r y p u b l i c s c r u t i n y . 

T h i s p r o v i s i o n s t a t e s t h a t the j u d g e "may o r d e r an i n camera h e a r i n g t o 

d e t e r m i n e whether t h e p r o p o s e d e v i d e n c e [ t h a t r e l a t e s t o t h e v i c t i m ' s 

sex p a s t ] i s a d m i s s i b l e " under e i t h e r o f t h e e x c e p t i o n s t o t h e s e x u a l 

h i s t o r y e x c l u s i o n a r y r u l e . 

J u d g e s , p r o s e c u t o r s and d e f e n s e a t t o r n e y s were asked about t h e use 

o f s u c h h e a r i n g s i n s e x u a l a s s a u l t c a s e s . T a b l e 4.7 shows two t h i r d s of 

a l l r e s p o n d e n t s i n d i c a t e d t h a t s u c h h e a r i n g s w e r e u s e d " r a r e l y " o r 

" n e v e r . " T h i s e i t h e r means t h a t t h i s p r o v i s i o n of t h e law i s n o t b e i n g 

used as i t s h o u l d be o r t h a t t h e r e a r e few c a s e s i n w h i c h t h e d e f e n s e 

a t t o r n e y i s a b l e t o seek a d m i s s i o n o f e x c e p t e d s e x u a l h i s t o r y e v i d e n c e . 

The d a t a d i d n o t shed l i g h t on w h i c h o f t h e two e x p l a n a t i o n s i s most 

p l a u s i b l e . 

Respondents s a i d l n camera h e a r i n g s were most commonly h e l d when a 

d e f e n s e a t t o r n e y s o u g h t t o i n t r o d u c e e v i d e n c e o f t h e v i c t i m ' s s e x u a l 

h i s t o r y o r when the v i c t i m was a j u v e n i l e . These u s e s a r e b o t h p r o p e r 

and w h o l l y c o n s i s t e n t w i t h the i n t e n t o f t h e CSC l a w . 

E v i d e n c e and C i r c u m s t a n c e s I m p o r t a n t t o S u c c e s s f u l P r o s e c u t i o n s 

The s u c c e s s f u l p r o s e c u t i o n o f a rape c a s e I n v o l v e s t h e p r e s e n t a t i o n 

o f an a r r a y o f e v i d e n c e and e v e n t s t o p e r s u a d e j u d g e s and j u r i e s t h a t 



T a b l e 4.7 

F r e q u e n c y o f Use o f In Camera HearlnRS 

Amount o f Camera Use Judges 

1 (N-9) 

P r o s e c u t o r s 

(N-38) 

Defense 

A t t o r n e y s 

(N-2 7) 

T o t a l 

(N-74) 

F r e q u e n t l y | 11.OZ LO.5% 22.2Z 14.91 

Sometimes | 11.1 23.7 11. 1 17.6 

R a r e l y | 44.5 39.5 37. 1 39. 1 

Never I 33.3 26.3 29.6 28.4 

100.0 100.0 100.0 100.0 
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t h e d e f e n d a n t a c t u a l l y c o m m i t t e d t h e o f f e n s e . Some o f t h e s e f a c t o r s 

r e l a t e to e v i d e n c e o f c i r c u m s t a n c e s s u r r o u n d i n g the a s s a u l t : d e f e n d a n t ' s 

use o f a w e a p o n ; p e n e t r a t i o n ; p h y s i c a l i n j u r y t o c o m p l a i n a n t ; n o n -

c o n s e n t o f c o m p l a i n a n t ; r e s i s t a n c e o f c o m p l a i n a n t ; o u t c r y b y 

c o m p l a i n a n t ; and c o r r o b o r a t i n g w i t n e s s e s . O t h e r s r e l a t e to e v e n t s a f t e r 

t h e a s s a u l t : f l i g h t by the a c c u s e d ; prompt r e p o r t by t h e c o m p l a i n a n t ; 

t h o r o u g h p o l i c e i n v e s t i g a t i o n ; and a c c u r a t e c o l l e c t i o n o f l a b o r a t o r y 

e v i d e n c e . S t i l l o t h e r s c o n c e r n c h a r a c t e r i s t i c s of t h e t r i a l : w h e t h e r 

t h e d e f e n d a n t t a k e s t h e s t a n d o r n o t , and h i s demeanor i f he d o e s ; t h e 

c o m p l a i n a n t ' s demeanor when she t a k e s t h e s t a n d ; and the c o m p e t e n c e and 

a c t i o n s o f t h e p r o s e c u t o r , j u d g e and d e f e n s e a t t o r n e y . F i n a l l y , t h e 

outcome may be i n f l u e n c e d by e v i d e n c e o f b e h a v i o r w h i c h p r e d a t e s t h e 

a s s a u l t , s u c h as the d e f e n d a n t ' s c r i m i n a l r e c o r d and the v i c t i m ' s s e x u a l 

h i s t o r y . 

I t was e x p e c t e d t h a t many of t h e s e i t e m s would be l e s s I m p o r t a n t to 

t h e p r o s e c u t i o n ' s c a s e under the C r i m i n a l S e x u a l C o n d u c t l a w t h a n t h e y 

had been t o p r o s e c u t i o n s u n d e r o l d r a p e s t a t u t e s . P e n e t r a t i o n , f o r 

example, i s no l o n g e r a n e c e s s a r y e l e m e n t o f t h e o f f e n s e - - C S C i n t h e 

s e c o n d and f o u r t h d e g r e e s o n l y r e q u i r e s " s e x u a l c o n t a c t , " n o t 

p e n e t r a t i o n . N o n e t h e l e s s , some p r o s e c u t o r s d i d i n d i c a t e t h a t CSC c a s e s 

i n v o l v i n g p e n e t r a t i o n were o f t e n e a s i e r t o w i n t h a n c a s e s w h i c h i n v o l v e d 

s e x u a l c o n t a c t . 

A s i d e from p e n e t r a t i o n , e l e v e n i t e m s w e r e i d e n t i f i e d w h i c h w e r e 

known t o have been i m p o r t a n t t o s u c c e s s f u l p r o s e c u t i o n s under t h e p r i o r 

r a p e l a w , b u t w h i c h , i t was h y p o t h e s i z e d , now would be l e s s I m p o r t a n t . 

Some i t e m s w e r e s p e c i f i c a l l y a d d r e s s e d b y t h e r e f o r m e d l a w : 

c o m p l a i n a n t ' s s e x u a l h i s t o r y i s g e n e r a l l y e x c l u d e d ( S e c t i o n 5 2 0 j . ) ; 
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r e s i s t a n c e by c o m p l a i n a n t i s no l o n g e r r e q u i r e d ( S e c t i o n 5201 . ) ; and 
c o r r o b o r a t i n g w i t n e s s e s a r e n o t n e e d e d ( S e c t i o n 5 2 0 h . ) . O u t c r y b y 
c o m p l a i n a n t a t t i m e o f t h e a s s a u l t was e x p e c t e d t o be l e s s i m p o r t a n t 
s i n c e i t o n l y amounts t o e v i d e n c e o f r e s i s t a n c e , and the l a w ' s f o c u s was 
a l s o e x p e c t e d t o d i m i n i s h t h e i m p o r t a n c e o f e v i d e n c e o f t h e 
c o m p l a i n a n t ' s n o n c o n s e n t . The l a w was d e s i g n e d so t h a t the d e f e n d a n t ' s 
use o f a weapon and p h y s i c a l i n j u r y t o c o m p l a i n a n t w o u l d n o t be a s 
c r i t i c a l to the p r o s e c u t o r ' s c a s e under the new s t a t u t e . 

F i n a l l y , the law r e f o r m e r s hoped t h a t t h e g e n e r a l e f f e c t s o f t h e 

l a w , a l o n g w i t h changes i n s o c i e t y ' s a t t i t u d e s t o w a r d women and r a p e , 

would g e n e r a l l y c r e a t e more t r u s t o f c o m p l a i n a n t s and thus d i m i n i s h t h e 

i m p o r t a n c e o f o t h e r a s p e c t s o f t h e p r o s e c u t o r ' s c a s e . W i t h t h e 

c r e d i b i l i t y o f s e x u a l a s s a u l t c o m p l a i n a n t s l e s s open t o q u e s t i o n , prompt 

r e p o r t by the c o m p l a i n a n t and h e r demeanor a t t r i a l m i g h t d e c r e a s e i n 

i m p o r t a n c e , a n d e v e n l a b o r a t o r y e v i d e n c e a n d t h o r o u g h p o l i c e 

i n v e s t i g a t i o n s might be l e s s c r u c i a l to the v e r d i c t . 

To a s s e s s t h e i m p o r t a n c e o f t h e s e e l e v e n i t e m s t o s u c c e s s f u l 

p r o s e c u t i o n s under the r e f o r m e d l a w , j u d g e s , p r o s e c u t o r s and d e f e n s e 

a t t o r n e y s were asked to r a t e each i t e m ' s i m p o r t a n c e t o t h e p r o s e c u t i o n 

of a C r i m i n a l S e x u a l Conduct i n the f i r s t d e g r e e ( C S C l ) u s i n g a s c a l e o f 

" 1 , " f o r " a b s o l u t e l y e s s e n t i a l , " to "7," f o r " u s e l e s s . " The r e s p o n d e n t s 

were then a s k e d , u s i n g the same s c a l e , t o r a t e how i m p o r t a n t e a c h i t e m 

had b e e n t o t h e p r o s e c u t i o n o f an e q u i v a l e n t c a s e u n d e r t h e o l d 

s t a t u t e s . 

As i n d i c a t e d i n T a b l e 4.8, the i m p o r t a n c e o f a l l 11 i t e m s d e c r e a s e d 

under t h e r e f o r m e d l a w . S e v e n o f t h e i t e m s showed a s t a t i s t i c a l l y 

s i g n i f i c a n t d e c r e a s e , the most s t r i k i n g o f w h i c h was t h e r e d u c t i o n i n 



T a b l e 4.8 

Changes l n F a c t o r s ' R e l a t i v e 
Importance to S u c c e s s f u l P r o s e c u t i o n 

(N-71) 

Item 

P e r c e n t a g e o f Respondents Who I n d i c a t e d 
the Importance Under the Reformed Law Was 

G r e a t e r The Same L e s s 

C o m p l a i n a n t ' s S e x u a l H i s t o r y 1.4Z 31.0Z 67.6% 

R e s i s t a n c e by C o m p l a i n a n t | 1.4 45. 1 53.5 

O u t c r y by Complainant 2.8 47.9 49.3 

C o r r o b o r a t i n g W i t n e s s 4.2 62.0 33.8 

L a b o r a t o r y E v i d e n c e 5.6 67.6 26.8 

Nonconsent o f C o m p l a i n a n t 5.6 71.9 22.5 

P h y s i c a l I n j u r y to C o m p l a i n a n t 8.5 64.7 26.8 

Defendant'8 Use of Weapon | 5.6 70.5 23.9 

Prompt R e p o r t by C o m p l a i n a n t 5.6 78.9 15.5 

Thorough P o l i c e I n v e s t i g a t i o n | 8.5 80.2 11.3 

Complainant Demeanor a t T r i a l 11.3 73.2 15.5 
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the importance of the complainant's sexual h i s t o r y . Over two t h i r d s of 

the respondents i n d i c a t e d that i t s i m p o r t a n c e had d e c r e a s e d , and the 

mean f o r t h i s item changed over two u n i t s on the " 1 " to "7" s c a l e (from 

2.66 to 4.75) (see Table 4.9). 

A l s o r e g i s t e r i n g s i g n i f i c a n t d e c r e a s e s i n i m p o r t a n c e were 

" r e s i s t a n c e by c o m p l a i n a n t and the c l o s e l y r e l a t e d i t e m , o u t c r y by 

complainant. In b o t h c a s e s 50 p e r c e n t of r e s p o n d e n t s i n d i c a t e d the 

i t e m ' s i m p o r t a n c e had d e c r e a s e d , and t h e means o f e a c h c h a n g e d 

a p p r o x i m a t e l y one u n i t . One t h i r d of r e s p o n d e n t s n o t e d t h a t t h e 

importance of c o r r o b o r a t i n g witnesses had decreased. The f a c t t h a t the 

v a l u e of t h e s e f o u r i t e m s has d i m i n i s h e d s i g n i f i c a n t l y i s a d i r e c t 

r e f l e c t i o n of the t h r e e s p e c i f i c p r o v i s i o n s of the law n o t e d above: 

e x c l u s i o n of complainant's sexual h i s t o r y ; e l i m i n a t i o n of the r e s i s t a n c e 

requirement (which encompasses evidence of o u t c r y ) ; and e l i m i n a t i o n of 

the need f o r c o r r o b o r a t i n g witnesses. 

But while a l l 11 items decreased i n i m p o r t a n c e , a l l 11 a r e s t i l l 

considered important, or at l e a s t u s e f u l , to the p r o s e c u t i o n of a CSCl 

case. The complainant's sexual h i s t o r y i s now the l e a s t i m p o r t a n t of 

the tested items (mean importance = 4.75), but the respondents i n d i c a t e 

that i t s t i l l helps the prosecutor's case i f the v i c t i m i s chaste. 

Nonconsent of the complainant (mean = 1.48 under the o l d law and = 

1.97 under reformed), and v i c t i m demeanor a t t r i a l (mean • 1.97 under 

the o l d law and = 2.03 under the new s t a t u t e ) were t h e two most 

i m p o r t a n t i t e m s under b o t h the o l d and the new l a w s . N o n c o n s e n t 

remained the most important d e s p i t e the f a c t i t s mean i m p o r t a n c e d i d 

decrease notably from the o l d to the new law (mean d i f f e r e n c e • 0.49). 
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The j u d g e and j u r y s t i l l must a f f i r m a t i v e l y be shown t h a t t h e 
complainant d i d not consent to the a s s a u l t ; woe to the p r o s e c u t o r who 
t r i e s to s i d e - s t e p the i s s u e . Complainant demeanor a t t r i a l d e c r e a s e d 
the l e a s t of a l l 11 Items (mean change • .06 of a u n i t ) . The c o n t i n u e d 
r e l a t i v e importance of t h i s item and the f a c t that i t has been unchanged 
by the law and other s o c i a l f a c t o r s i n d i c a t e that v i c t i m c h a r a c t e r i s t i c s 
remain an important c o n s i d e r a t i o n . She s t i l l has to take the stand with 
the e x p e c t a t i o n that she must not o n l y r e l a t e the f a c t s of the a s s a u l t , 
but must prove h e r s e l f to be a "worthy" v i c t i m . 

Courtroom T a c t i c s 

Although the CSC s t a t u t e i s a r a d i c a l d e p a r t u r e from t r a d i t i o n a l 

rape laws, over three f o u r t h s of prosecutors i n d i c a t e d that they had not 

changed t h e i r t a c t i c s s i n c e the new law went i n t o e f f e c t (see T a b l e 

4.10). A m a j o r i t y (58 percent) of judges a l s o o b s e r v e d no change i n 

p r o s e c u t o r s ' t a c t i c s . On the o t h e r hand, two t h i r d s o f rape c r i s i s 

13 

center s t a f f thought prosecutors had changed t h e i r t a c t i c s . 

Prosecutors who s a i d they had changed t h e i r p r a c t i c e s gave a number 

of e x p l a n a t i o n s : s e v e r a l s a i d t h e y p r e s e n t t h e c a s e to j u r o r s 

d i f f e r e n t l y — t h a t i s , they worry l e s s about p r o v i n g t h e v i c t i m ' s 

" w o r t h i n e s s " and can c o n c e n t r a t e on showing t h a t the c r i m i n a l a c t 

o c c u r r e d . S i m i l a r l y , o t h e r s s a i d the r e s t r i c t i o n s on e v i d e n c e of a 

v i c t i m ' s sexual h i s t o r y meant they no longer must b u i l d a case to excuse 

The observations of the prosecutors and judges are p r o b a b l y more 
a c c u r a t e than t h o s e o f the c r i s i s c e n t e r s t a f f . Most rape c r i s i s 
centers are r e l a t i v e l y young o r g a n i z a t i o n s , so s t a f f members interviewed 
r a r e l y had pre-CSC law e x p e r i e n c e w i t h w h i c h t o c o m p a r e c u r r e n t 
p r o s e c u t o r b e h a v i o r . And only a few get c l o s e enough to the prosecutors 
and the a c t u a l t r i a l to be able to f u l l y assess what takes p l a c e . T h e i r 
response may r e f l e c t a n a i v e optimism about the p o t e n t i a l of law r e f o r m 
a c t i v i t i e s . 



T a b l e 4.9 

Change ^n Importance o f Items t o S u c c e s s f u l P r o s e c u t i o n s — 
Mean S c o r e s (Respondents: J u d g e s , P r o s e c u t o r s , Defense A t t o r n e y s ) 

(N-71) 

Item 
Mean Importance 

Under Reformed Law 
Mean Importance 

Under O l d Law 

C o m p l a i n a n t ' s s e x u a l h i s t o r y 
11 7 

C o m p l a i n a n t ' s s e x u a l h i s t o r y 4. 74 2.66 

R e s i s t a n c e o f c o m p l a i n a n t 3.25 8 2. I I 3 

O u t c r y by c o m p l a i n a n t 4.21 1 0 3.36 1 1 

C o r r o b o r a t i n g w i t n e s s 3 . 7 3 9 3 . 1 9 1 0 

L a b o r a t o r y e v i d e n c e 3.04 7 2. 74 8 

Nonconsent o f c o m p l a i n a n t 1.97 1 1 . 4 7 1 

P h y s i c a l i n j u r y t o c o m p l a i n a n t 2.77 5 2 . 5 0 6 

Defendant'8 use of a weapon 3.02 6 
9 

2.84 

Prompt r e p o r t by c o m p l a i n a n t 2 . 5 6 * 2 . 4 3 5 

Thorough p o l i c e i n v e s t i g a t i o n 2.47 3 
4 

2.40 

C o m p l a i n t demeanor a t t r i a l 2.02 2 U 9 7 2 

Based on a s c a l e o f l - " A b s o l u t e l y E s s e n t i a l " to 7 - " U s e l e s s " . Rank o r d e r i n g o f each i t e m i s i n d i c a t e d by the s u p e r s c r i p t . 
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T a b l e 4.10 

Changes i n Courtroom T a c t i c s of P r o s e c u t o r s 
as R e p o r t e d by Judges and P r o s e c u t o r s 

A c t o r s 
P e r c e n t a g e o f Respondents 

Change No Change 

Judges (N=33) 

P r o s e c u t o r s (N=32) 

TOTAL (N=65) 

42.4 

2 1.9 

57.6 

78. 1 

32.3 67.7 

o r j u s t i f y a v i c t i m ' s sex p a s t . They a l s o mentioned the c h a n g e s i n t h e 

c o r r o b o r a t i o n and r e s i s t a n c e r e q u i r e m e n t s and t h e new l a w ' s d e g r e e 

s t r u c t u r e . W i t h o u t t h e n e e d t o p r o d u c e w i t n e s s e s o r t o p r o v e 

r e s i s t a n c e , p r o s e c u t o r s have f e w e r e l e m e n t s t o e s t a b l i s h . T h o s e few 

j u d g e s who d e t e c t e d a d i f f e r e n t a p p r o a c h i n the p r o s e c u t i o n a l s o n o t e d 

changes i n t r e a t m e n t and s e l e c t i o n o f j u r o r s , and a s h i f t i n e m p h a s i s 

b r o u g h t a b o u t b y t h e e x c l u s i o n o f s e x u a l h i s t o r y e v i d e n c e . L i k e 

p r o s e c u t o r s , s e v e r a l j u d g e s a l s o n o t e d t h e i n f l u e n c e o f t h e d e g r e e 

s t r u c t u r e . 

Those who e x p e c t e d m a s s i v e r e v i s i o n s i n t h e way s e x u a l a s s a u l t 

c a s e s a r e h a n d l e d may b e d i s a p p o i n t e d b y t h e f a c t t h a t so f e w 

p r o s e c u t o r s ( l e s s t h a n one f o u r t h ) have sensed a need to change t a c t i c s . 

But s i n c e most c a s e s a r e s e t t l e d t h r o u g h p l e a b a r g a i n i n g , c h a n g e s i n 

c o u r t r o o m t a c t i c s w o u l d i n v o l v e a s m a l l p r o p o r t i o n o f a l l c a s e s 

p r o s e c u t e d . And no s i n g l e l a w r e f o r m c o u l d a l t e r s u b s t a n t i a l l y t h e 

p a t t e r n s and r o u t i n e s w h i c h c h a r a c t e r i z e t h e i n f o r m a l s y s t e m o f p l e a 

b a r g a i n i n g . 
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From a n o t h e r v i e w p o i n t , t h e f a c t t h a t t a c t i c a l c h a n g e s h a v e b e e n 
m i n o r r e f l e c t s p o s i t i v e l y on the new s t a t u t e . P r i o r t o i t s p a s s a g e i n 
t h e M i c h i g a n l e g i s l a t u r e , a number o f i n f l u e n t i a l p r o s e c u t o r s o p p o s e d 
the l a w . T h e y f e a r e d t h a t t h e d e g r e e s t r u c t u r e w o u l d i m p e d e t h e i r 
a b i l i t y to p l e a b a r g a i n , and t h a t the term " s e x u a l a s s a u l t , " b e c a u s e i t 
l a c k e d the impact o f t h e word " r a p e , " w o u l d r e d u c e c o n v i c t i o n r a t e s 
w h i l e a d d i n g u n n e c e s s a r y c o m p l e x i t y to c a s e p r o c e s s i n g . The a b s e n c e o f 
t h e s e d i f f i c u l t i e s i n the M i c h i g a n e x p e r i e n c e s h o u l d a l l a y t h e f e a r s o f 
p r o s e c u t o r s i n s t a t e s c o n s i d e r i n g s i m i l a r r e f o r m s . As d i s c u s s e d 
e l s e w h e r e , a m a j o r i t y o f p r o s e c u t o r s f e e l t h a t t h e i r chances o f w i n n i n g 
s e x u a l a s s a u l t c a s e s have improved under t h e new l a w — i m p r o v e d , t h e s e 
d a t a would i n d i c a t e , w i t h a minimum change o f s t r a t e g y on t h e p a r t o f 
p r o s e c u t o r s . 

The CSC s t a t u t e was a l s o e x p e c t e d to b r i n g about changes i n t a c t i c s 

used by d e f e n s e a t t o r n e y s . I n f a c t , much o f t h e l a w ' s e f f e c t i v e n e s s 

depends upon the e l i m i n a t i o n o f d e f e n s e s t r a t e g i e s d e s i g n e d t o " r a k e 

women o v e r t h e c o a l s , " as one d e f e n s e a t t o r n e y d e s c r i b e d i t . The 

e x c l u s i o n o f s e x u a l h i s t o r y e v i d e n c e a n d t h e e l i m i n a t i o n o f 

c o r r o b o r a t i o n and r e s i s t a n c e f r o m t h e p r o s e c u t o r ' s p r o o f s s h o u l d 

m a r k e d l y a l t e r the c l a s s i c d e f e n s e i n s e x u a l a s s a u l t c a s e s . Y e t a s 

shown i n T a b l e A. 11, l e s s t h a n h a l f (46 p e r c e n t ) o f d e f e n s e a t t o r n e y s 

s t a t e d t h a t t h e y had changed t h e i r t a c t i c s . About the same p r o p o r t i o n o f 

j u d g e s n o t e d c h a n g e s i n d e f e n s e a t t o r n e y t a c t i c s ( 4 6 p e r c e n t ) a s 

d e t e c t e d changes i n p r o s e c u t o r t a c t i c s (42 p e r c e n t ) . 

D e f e n s e a t t o r n e y s who had a l t e r e d t h e i r t a c t i c s s a i d t h e y had 

changed t h e i r c r o s s - e x a m i n a t i o n o f the v i c t i m and g e n e r a l a p p r o a c h t o 

t h e d e f e n s e m a i n l y b e c a u s e o f t h e r e s t r i c t i o n o n s e x u a l h i s t o r y 
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T a b l e 4.11 

Changes i n Courtroom T a c t i c s of D e f e n s e 
A t t o r n e y s as R e p o r t e d by Judges and Defense A t t o r n e y s 

A c t o r s 
P e r c e n t a g e of Respondents 

Change No Change 

Judges (N=33) 

D e f e n s e A t t o r n e y s (N=26) 

45.5 

46.2 

54.5 

53.8 

TOTAL (N=59) 5.8 54.2 

e v i d e n c e . And as one d e f e n s e a t t o r n e y p u t i t , " O v e r t h e l a s t f i v e o r 

t e n y e a r s , D e t r o i t has changed. You j u s t c a n ' t win by showing t h a t t h e 

v i c t i m wasn't w e a r i n g underwear." 

D e f e n s e a t t o r n e y s a l s o r e p o r t e d t h a t the new law's d e g r e e s t r u c t u r e 

had prompted them to change t h e i r t a c t i c s by f o r c i n g them t o p r e s e n t 

t h e i r e v i d e n c e more m e t h o d i c a l l y . Some d e f e n s e a t t o r n e y s i n d i c a t e d t o o , 

t h a t the law's c o m p l e x i t y f o r c e s them to spend e x t r a t i m e e x p l a i n i n g i t 

t o j u r o r s . Judges g e n e r a l l y a g r e e d w i t h t h e m a j o r i t y o f t h e d e f e n s e 

a t t o r n e y s t h a t changes i n d e f e n s e s t r a t e g i e s were p r i m a r i l y due t o t h e 

e x c l u s i o n o f s e x u a l h i s t o r y e v i d e n c e . 

One d e f e n s e a t t o r n e y s a i d , "Though I'm e m b a r r a s s e d t o a d m i t i t , I 

u s e d t o b r i n g t h e woman's c h a r a c t e r i n a l l t h e t i m e . I f I was 

s u c c e s s f u l i n c o n v i n c i n g the j u r y t h a t she was a ' l o o s e woman who g a v e 

i t away on e v e r y s t r e e t c o r n e r , ' t h e y ' d d i s b e l i e v e h e r , e v e n i n a 

s t r a n g e r r a p e . ' (Sex p a s t ) a l w a y s m a t t e r e d , " he s a i d , "even i n a b r u t a l 

r a p e . You c o u l d h i n t to Lhe j u r y t h a t she i n v i t e d the a t t a c k . " 

S e v e r a l d e f e n s e a t t o r n e y s r e f u s e to t a k e s e x u a l a s s a u l t c a s e s a s a 
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m a t t e r o f p o l i c y . I n e x p l a i n i n g h i s p o s i t i o n , one s a i d , "We d o n ' t 
h a n d l e t h o s e c a s e s a n y m o r e — t h e r e i s no p o l i t i c a l r a t i o n a l e f o r 
d e f e n d i n g them. I t ' s an o p p r e s s i v e and d i s c r i m i n a t o r y o f f e n s e . When 
r e p r e s e n t i n g a c l i e n t you must d e f e n d h i m o r h e r t o t h e b e s t o f y o u r 
a b i l i t y . In a s e x u a l a s s a u l t c a s e t h a t would mean a p p e a l i n g t o c e r t a i n 
s e x i s t a t t i t u d e s and c o n t r i b u t i n g to v e r y bad s t e r e o t y p i c a l p a t t e r n s i n 
s o c i e t y . " The same l a w y e r has b r o u g h t c i v i l s u i t s on b e h a l f o f r a p e 
v i c t i m s who were unhappy w i t h t h e outcome o f t h e i r c a s e s h a n d l e d by t h e 
c r i m i n a l j u s t i c e s y s t e m . Two a t t o r n e y s d e f e n d c l i e n t s a c c u s e d of s e x u a l 
a s s a u l t o n l y when the d e f e n s e t h e o r y i s i d e n t i f i c a t i o n , n o t c o n s e n t . 
S a i d one, " I do not f e e l t h a t a woman's s e x u a l h i s t o r y i s e v e r r e l e v a n t 
i n a rape c a s e . " 

But a number o f d e f e n s e a t t o r n e y s s a i d t h e y a r e s t i l l a b l e t o 

i n t r o d u c e t e s t i m o n y about a women's s e x u a l h i s t o r y . These d a t a i n d i c a t e 

t h a t the law has l i m i t e d the d e f e n s e a t t o r n e y s ' p r e r o g a t i v e t o i m p e a c h 

the v i c t i m ' s c h a r a c t e r , b u t h a s n o t e l i m i n a t e d i t a l t o g e t h e r . One 

d e f e n s e a t t o r n e y s a i d , "Now y o u j u s t d i s c r e d i t t h e v i c t i m w i t h k i d 

g l o v e s . " 

D e f e n d a n t ' s R i g h t s 

C r i t i c s o f r e f o r m e d r a p e l a w s s u c h a s M i c h i g a n ' s h a v e b e e n 

c o n c e r n e d t h a t t h e s e l a w s v i o l a t e t h e c o n s t i t u t i o n a l r i g h t s o f 

d e f e n d a n t s . In M i c h i g a n v a r i o u s members of the c r i m i n a l j u s t i c e s y s t e m , 

p a r t i c u l a r l y d e f e n s e a t t o r n e y s , a r g u e d a g a i n s t p a s s a g e o f t h e l a w on 

c o n s t i t u t i o n a l g r o u n d s . 

J u d g e s , p r o s e c u t o r s and d e f e n s e a t t o r n e y s t h e r e f o r e w e r e a s k e d i f 

t h e y b e l i e v e d the new l a w v i o l a t e d d e f e n d a n t s ' c o n s t i t u t i o n a l r i g h t s . 

As T a b l e 4.12 i n d i c a t e s , an o v e r w h e l m i n g m a j o r i t y o f p r o s e c u t o r s (95 
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p e r c e n t ) and j u d g e s (84 p e r c e n t ) s t a t e d t h a t t h e y d i d n o t b e l i e v e t h e 

l a w v i o l a t e d d e f e n d a n t s ' r i g h t s . On t h e o t h e r h a n d , n e a r l y t h r e e 

f o u r t h s o f t h e d e f e n s e a t t o r n e y s (73 p e r c e n t ) s a i d t h e y t h o u g h t i t d i d . 

Only one o f 71 p r o s e c u t o r s and j u d g e s b e l i e v e d t h a t the law " d e f i n i t e l y 

v i o l a t e d " d e f e n d a n t s ' r i g h t s , w h i l e 43 p e r c e n t o f t h e 30 d e f e n s e 

a t t o r n e y s f e l t t h e l a w " d e f i n i t e l y v i o l a t e d " t h e s e r i g h t s . 

T h o s e who b e l i e v e d t h e l a w v i o l a t e d d e f e n d a n t s ' r i g h t s m o s t 

commonly c i t e d the e x c l u s i o n o f e v i d e n c e o f v i c t i m s ' s e x u a l h i s t o r y 

( e x c e p t under c e r t a i n narrow c o n d i t i o n s , s e e S e c . 5 2 0 j ( t ) o f The Law, 

A p p e n d i x D) , as an a b r i d g m e n t o f d e f e n d a n t s ' S i x t h Amendment r i g h t t o 

c o n f r o n t w i t n e s s e s a g a i n s t them. O t h e r s c l a i m e d t h a t t h e l a w i s 

u n c o n s t i t u t i o n a l l y vague and mentioned p r o s e c u t o r s ' u s e o f t h e l a w t o 

b r i n g m u l t i p l e c h a r g e s a g a i n s t a d e f e n d a n t when t h e r e was o n l y one 

p e n e t r a t i o n o r s e x u a l c o n t a c t . The l a t t e r p r a c t i c e , t h e y f e l t , was a 

v i o l a t i o n o f t h e c o n s t i t u t i o n a l p r o t e c t i o n a g a i n s t d o u b l e j e o p a r d y . 

(Some p r o s e c u t o r s i n M i c h i g a n h a v e c h a r g e d d e f e n d a n t s w i t h more 

t h a n one o f f e n s e , e v e n when o n l y one p e n e t r a t i o n o r s e x u a l c o n t a c t 

o c c u r r e d , i f t h e c o n d u c t c o u l d be i n c l u d e d u n d e r more t h a n one o f t h e 

d i f f e r e n t s p e c i f i c a t i o n s w i t h i n any o f t h e f o u r d e g r e e s o f C r i m i n a l 

S e x u a l Conduct. F o r example, i f a d e f e n d a n t p e n e t r a t e d a v i c t i m o n c e , 

b u t was armed, used f o r c e , and caused i n j u r y t o the v i c t i m , a p r o s e c u t o r 

might c h a r g e the d e f e n d a n t w i t h two c o u n t s o f CSC i n the f i r s t d e g r e e - -

one under Sec. 5 2 0 b ( l ) ( e ) and a s e c o n d u n d e r S e c . 5 2 0 b ( l ) ( f ) o f t h e 

s t a t u t e (see The Law, Appendix C).) 

As g e n e r a l l y happens w i t h any l e g a l r e v i s i o n , t h e c o n s t i t u t i o n a l i t y 

o f M i c h i g a n ' s law has been c h a l l e n g e d Ln the c o u r t s numerous t i m e s s i n c e 

i t took e f f e c t i n 1975. To d a t e , no i m p o r t a n t p r o v i s i o n o f t h e l a w 



T a b l e 4.12 

Respondents' B e l i e f s About the 
C o n s t i t u t i o n a l i t y of M i c h i g a n ' s CSC Law 

P e r c e n t who B e l i e v e 
the l a w . . . 

| Judges 
(N-32) 

P r o s e c u t o r s 

(N-39) 

Defense 
A t t o r n e y s 

(N-30) 
T o t a l 

(N-101) 

D e f i n i t e l y v i o l a t e s 3.1% 0.0% 43.3% 13.9% 
d e f e n d a n t s ' r i g h t s j ( I ) (0) (13) (14) 

P r o b a b l y v i o l a t e s i 12.5 5.1 30.0 14.9 
d e f e n d a n t s ' r i g h t s (A) (2) (9) (15) 

P r o b a b l y does not i 37.5 41.0 16.7 32.7 
v i o l a t e d e f e n d a n t s ' r i g h t s (12) (16) (5) (33) 

D e f i n i t e l y does not i 46.9 53.9 10.0 38.5 
v i o l a t e d e f e n d a n t s ' r i g h t s (15) (21) (3) (39) 

100.0 100.0 100.0 100.0 
1 (32) (39) (30) (101) 
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i t s e l f h a s b e e n deemed u n c o n s t i t u t i o n a l . The p r a c t i c e o f c h a r g i n g 

m u l t i p l e c o u n t s o f CSC where t h e r e i s a s i n g l e p e n e t r a t i o n o r s e x u a l 

c o n t a c t , h o w e v e r , h a s b e e n h e l d t o be i m p r o p e r on o t h e r t h a n 

c o n s t i t u t i o n a l g r o u n d s . 

Some d e f e n d a n t s have argued t h a t v a r i o u s f e a t u r e s o f t h e new l a w 

deny them due p r o c e s s i n t h a t c e r t a i n p r o v i s i o n s a r e u n c o n s t i t u t i o n a l l y 

vague ( P e o p l e v . C l a r k , 85 M i c h . App. 96 (1978)) o r o v e r l y broad ( P e o p l e 

v. D a l t o n , 83 M i c h . App. 725 ( 1 9 7 8 ) ) . In each of t h e s e c a s e s , t h e l a w 

has been u n a n i m o u s l y u p h e l d . At l e a s t one d e f e n d a n t h a s a l s o t r i e d t o 

c o n v i n c e t h e M i c h i g a n A p p e l l a t e C o u r t t l i a t t h e C S C l a w 

u n c o n s t i t u t i o n a l l y d e n i e d e q u a l p r o t e c t i o n t o males ( P e o p l e v . McDonald, 

86 M i c h . App. 5 ( 1 9 7 8 ) ) . The C o u r t found t h i s d e f e n d a n t ' s c o n t e n t i o n to 

be u n w a r r a n t e d i n a unanimous d e c i s i o n . 

The most c o n t r o v e r s i a l p r o v i s i o n o f M i c h i g a n ' s CSC l a w — t h e s e x u a l 

h i s t o r y e x c l u s i o n — i s p r o b a b l y a l s o i t s most i m p o r t a n t . As n o t e d above, 

o f t h o s e who b e l i e v e d t h e l a w v i o l a t e d d e f e n d a n t s ' r i g h t s , o v e r 80 

p e r c e n t b e l i e v e t h i s p r o v i s i o n i s u n c o n s t i t u t i o n a l . Thus f a r , t h e 

M i c h i g a n C o u r t s o f A p p e a l s h a v e u p h e l d t h e p r o h i b i t i o n i n e v e r y 

c h a l l e n g e . The M i c h i g a n Supreme C o u r t has y e t to c o n s i d e r t h i s i s s u e . 

B r i e f l y , t h e arguments t h a t p r o h i b i t e v i d e n c e o f a v i c t i m ' s s e x u a l 

h i s t o r y c e n t e r a r o u n d two i s s u e s : ( 1 ) w h e t h e r o r n o t s u c h e v i d e n c e 

m i g h t be p r o b a t i v e o f c r e d i b i l i t y , and ( 2 ) w h e t h e r o r n o t i t m i g h t be 

p r o b a t i v e o f c o n s e n t . The c o u r t s have had l e s s d i f f i c u l t y d i s p o s i n g o f 

the c r e d i b i l i t y i s s u e t h a n t h e y have the c o n s e n t i s s u e . A few A p p e l l a t e 

j u d g e s seem t o f e e l t h a t c a s e s c o u l d a r i s e i n w h i c h e v i d e n c e o f a 

v i c t i m ' s s e x u a l h i s t o r y m i g h t be more t h a n r e m o t e l y r e l e v a n t t o t h e 

i s s u e o f c o n s e n t and t h a t the l a w i s t h e r e f o r e too r i g i d i n p r e c l u d i n g 
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a l l s e x u a l h i s t o r y e v i d e n c e . ( S e e , e . g . , J u d g e K a u f m a n i n P e o p l e 
v . Thompson, 76 M i c h . App. 705 ( 1 9 7 7 ) ) . Judge Cavanaugh s u g g e s t s t h a t 
i n camera h e a r i n g s be u s e d by t r i a l j u d g e s t o d e t e r m i n e i f c e r t a i n 
s e x u a l h i s t o r y e v i d e n c e (beyond t h a t c u r r e n t l y a d m i s s i b l e u n d e r 5 2 0 j ( 2 ) 
of the CSC l a w ) i s r e l e v a n t and s h o u l d be a d m i t t e d . M o s t M i c h i g a n 
A p p e l l a t e j u d g e s , on t h e o t h e r h a n d , seem t o b e l i e v e t h a t i n s t a n c e s 
where t h i s e v i d e n c e might be r e l e v a n t to e i t h e r c r e d i b i l i t y o r c o n s e n t 
a r e i n c o n c e i v a b l e , o r t h a t i t s s l i g h t r e l e v a n c e w o u l d be o u t w e i g h e d b y 
s o c i e t y ' s i n t e r e s t s i n p r o t e c t i n g v i c t i m s f r o m u s u a l l y p o i n t l e s s and 
sometimes c r u e l q u e s t i o n i n g and i n e n c o u r a g i n g v i c t i m s t o p r o s e c u t e 
( s e e , e.g., P e o p l e v . Thompson, 76 M i c h . App. 705, 7 1 2 ) . 

There has been one c a s e i n w h i c h a l e s s i m p o r t a n t a s p e c t o f t h i s 

p a r t of the law has been r u l e d u n c o n s t i t u t i o n a l by a M i c h i g a n c o u r t . In 

a two-to-one d e c i s i o n , a C o u r t o f A p p e a l s r u l e d r e c e n t l y t h a t i t was an 

u n c o n s t i t u t i o n a l d e n i a l o f d e f e n d a n t ' s S i x t h A m e n d m e n t r i g h t t o 

c o n f r o n t a t i o n to r e q u i r e the d e f e n s e a t t o r n e y t o g i v e t e n days n o t i c e o f 

the I n t e n t to q u e s t i o n a c o m p l a i n a n t a b o u t h e r p a s t s e x u a l r e l a t i o n s 

w i t h the a c c u s e d ( P e o p l e v . W i l l i a m s , M i c h . A p p . ( 1 9 8 0 ) ) . 

The p r o s e c u t o r i n the c a s e i s a p p e a l i n g t h e d e c i s i o n t o t h e M i c h i g a n 

Supreme C o u r t . 

The f i n a l a r e a o f t h e CSC l a w t h a t h a s b e e n c h a l l e n g e d o n 

c o n s t i t u t i o n a l grounds p e r t a i n s t o the m u l t i p l e c h a r g e s p r a c t i c e o f some 

p r o s e c u t o r s as d e s c r i b e d above. In t h i s i n s t a n c e t h e M i c h i g a n Supreme 

C o u r t has r u l e d i n f a v o r of the d e f e n d a n t , b u t i t h a s done so b a s e d on 

l e g a l r a t h e r t h a n c o n s t i t u t i o n a l g r o u n d s . I n P e o p l e v . J o h n s o n (SC 

60015, June 18, 1979), t h e C o u r t h e l d t h a t even t h o u g h a s i n g l e s e x u a l 

p e n e t r a t i o n may be a c c o m p a n i e d by more t h a n one o f t h e a g g r a v a t i n g 
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c i r c u m s t a n c e s enumerated i n the CSC l a w , i t may g i v e r i s e t o o n l y one 

c r i m i n a l c h a r g e f o r p u r p o s e s o f t r i a l , c o n v i c t i o n o r s e n t e n c i n g . The 

C o u r t went o n t o s t a t e , h o w e v e r , t h a t t h i s d o e s n o t p r e c l u d e a 

p r o s e c u t o r f r o m l i s t i n g i n a l l i n f o r m a t i o n e a c h o f t h e a g g r a v a t i n g 

c i r c u m s t a n c e s , n o r from a r g u i n g the s e p a r a t e c i r c u m s t a n t i a l b a s e s upon 

w h i c h a j u r y can r e t u r n a v e r d i c t on a s i n g l e c o u n t . The C o u r t r e a c h e d 

i t s d e c i s i o n based upon i t s i n t e r p r e t a t i o n of the CSC law and the i n t e n t 

of t h e l e g i s l a t u r e i n p a s s i n g i t . W h i l e r u l i n g a g a i n s t a p r a c t i c e o f 

some p r o s e c u t o r s , t h i s d e c i s i o n does n o t undermine the l e t t e r o r i n t e n t 

of t h e CSC l a w . 

Summary 

Crime s t a t i s t i c s i n d i c a t e t h a t f i r s t d e g r e e C r i m i n a l S e x u a l Conduct 

c o n v i c t i o n s i n c r e a s e d a f t e r t h e l a w ' s e n a c t m e n t . To d e t e r m i n e t h e 

dynamics o f t h i s change, r e s p o n d e n t s were asked t o d e s c r i b e t h e e x t e n t 

t o w h i c h changes i n the b e h a v i o r of j u r i e s and j u d g e s o r the t a c t i c s o f 

p r o s e c u t o r s and d e f e n s e a t t o r n e y s may have p l a y e d a p a r t . R e s p o n d e n t s 

r e p o r t e d t h a t , i n d e e d , j u r i e s a r e more l i k e l y to c o n v i c t , b u t t h e y d i d 

n o t a t t r i b u t e t h i s t o t h e l a w . I n s t e a d , t h e y s u g g e s t e d t h a t ( 1 ) a 

change i n p u b l i c a t t i t u d e s , (2) p u b l i c awareness and ( 3 ) t h e i n f l u e n c e 

o f t h e women's movement have i n c r e a s e d j u r i e s ' w i l l i n g n e s s to c o n v i c t i n 

t h e s e c a s e s . 

The s p e c i f i c p r o v i s i o n s o f t h e new l a w r e l a t e d to the a d m i s s i b i l i t y 

o f s e x u a l h i s t o r y e v i d e n c e w e r e e x p e c t e d t o d e c r e a s e t h e amount o f 

d i s c r e t i o n j u d g e s c a n e x e r c i s e . I n d e e d , most j u d g e s r e p o r t e d t h e y 

"seldom" a d m i t t e d such e v i d e n c e when they were asked t o r u l e on i t . The 

j u d g e s s a i d t h e y a d m i t t e d s e x u a l h i s t o r y e v i d e n c e u n d e r t h e f o l l o w i n g 

c i r c u m s t a n c e s : ( l ) when the c o m p l a i n a n t h a s a h i s t o r y o f c o n s e n s u a l 
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s e x u a l r e l a t i o n s w i t h t h e d e f e n d a n t ; ( 2 ) when t h e r e i s a q u e s t i o n o f 
c o n s e n t ; and (3) when the c o m p l a i n i n g w i t n e s s commits p e r j u r y r e g a r d i n g 
s e x u a l h i s t o r y . Other r e s p o n d e n t s c o n f i r m t h a t j u d g e s do admit e v i d e n c e 
i n t h e s e s i t u a t i o n s and add t h a t t h e y h a v e known j u d g e s t o a d m i t s u c h 
e v i d e n c e when t h e c o m p l a i n a n t i s a p r o s t i t u t e o r when t h e p r o s e c u t o r 
c l a i m s t h e c o m p l a i n a n t i s a v i r g i n . The p r a c t i c e o f a d m i t t i n g s e x u a l 
h i s t o r y e v i d e n c e to e s t a b l i s h n o n c o n s e n t i s i n c o n s i s t e n t w i t h t h e i n t e n t 
of t h e l a w , and would i n d i c a t e t h a t even e x p l i c i t l e g a l d i c t a t e s h a v e 
not a l t e r e d t r a d i t i o n a l p a t t e r n s o f j u d i c i a l b e h a v i o r . 

Respondents r e p o r t e d t h a t the t a c t i c s o f p r o s e c u t o r s and d e f e n s e 

a t t o r n e y s had a l s o changed v e r y l i t t l e e x c e p t i n e m p h a s i s . B o t h g r o u p s 

a r e l e s s l i k e l y t o c o n c e n t r a t e on v i c t i m c h a r a c t e r i s t i c s , o r on t h e 

" w o r t h i n e s s " of the v i c t i m . They a r e more l i k e l y now t o f o c u s on t h e 

f a c t s of t h e c a s e . S p e c i f i c a s p e c t s o f t h e law a r e c r e d i t e d w i t h t h i s 

change i n e m p h a s i s . I n p a r t i c u l a r , t h e e x c l u s i o n o f s e x u a l h i s t o r y 

e v i d e n c e a n d t h e e l i m i n a t i o n o f c o r r o b o r a t i o n a n d r e s i s t a n c e 

r e q u i r e m e n t s r e d u c e the number o f e l e m e n t s o f t h e c r i m e t h e p r o s e c u t o r 

must p r o v e . T h e s e same a s p e c t s o f t h e l a w a l s o a l t e r t h e c l a s s i c 

c o n s e n t d e f e n s e . Some d e f e n s e a t t o r n e y s i n d i c a t e d the d e g r e e s t r u c t u r e 

and the g e n e r a l c o m p l e x i t y of the l a w f o r c e d them t o p r e s e n t e v i d e n c e 

more c a r e f u l l y . 

In g e n e r a l the f i n d i n g s s u g g e s t t h a t t h e law has v e r y l i t t l e impact 

on r e s p o n d e n t s ' a p p r o a c h t o C r i m i n a l S e x u a l C o n d u c t c a s e s . T h e r e i s 

some e v i d e n c e t h a t s p e c i f i c p r o v i s i o n s i n t h e new l a w h a v e i n f l u e n c e d 

b e h a v i o r b u t not to the e x t e n t a n t i c i p a t e d . D e s p i t e the f a c t t h a t more 

c o n v i c t i o n s h a v e b e e n a c h i e v e d s i n c e t h e l a w r e f o r m , t h e d a i l y 

f u n c t i o n i n g o f t h e c r i m i n a l j u s t i c e s y s t e m seems t o be a f f e c t e d o n l y 
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m i n i m a l l y . The f e a r s t h a t the law was too cumbersome o r c o m p l i c a t e d to 
implement do not appear to have been s u b s t a n t i a t e d . 



102 

C h a p t e r 5 
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IMPACT OF LAW REFORM 

J u d i c i a l D i s c r e t i o n 

Judges command g r e a t power In the c r i m i n a l j u s t i c e s y s t e m . They 

s e t s e n t e n c e s i n a l l c o n v i c t i o n s and d e t e r m i n e g u i l t o r I n n o c e n c e i n 

t r i a l s by j u d g e a l o n e . Even where a j u r y i s t h e t r i e r o f f a c t ( g u i l t o r 

i n n o c e n c e ) j u d g e s s t i l l r u l e on a l l m o t i o n s , d e t e r m i n e the a d m i s s i b i l i t y 

of e v i d e n c e and so on. These d e c i s i o n s a r e bounded by c e r t a i n l a w s and 

norms o f j u s t i c e , b u t j u d g e s a r e s t i l l l e f t w i t h a w i d e r a n g e o f 

d i s c r e t i o n . They a l s o i n f l u e n c e a t r i a l by t h e i r d e m e a n o r , and t h e i r 

r e a c t i o n s t o t h e d e f e n d a n t , t h e w i t n e s s e s and e v i d e n c e . 

J u d g e s , p r o s e c u t o r s , d e f e n s e a t t o r n e y s and r a p e c r i s i s c e n t e r 

p e r s o n n e l were asked how much t h e y f e l t a j u d g e ' s d i s c r e t i o n a r y b e h a v i o r 

c o u l d c o n t r o l the outcome of a j u r y t r i a l . Not s u r p r i s i n g l y , t h e r e was 

d i s a g r e e m e n t : j u d g e s c l a i m e d t h a t t h e y h a d f a r l e s s p o w e r i n t h i s 

r e g a r d than d i d o t h e r r e s p o n d e n t s . The d a t a d i s p l a y e d i n T a b l e 5.1 

i n d i c a t e t h a t w h i l e 61 p e r c e n t o f j u d g e s s a i d t h e y c o u l d c o n t r o l t h e 

outcome o f CSC j u r y t r i a l s " v e r y l i t t l e " o r "not a t a l l , " 93 p e r c e n t o f 

p r o s e c u t o r s , 97 p e r c e n t o f d e f e n s e a t t o r n e y s and a l l t h e r a p e c r i s i s 

c e n t e r s t a f f members f e l t t h a t j u d g e s had much more c o n t r o l o v e r t h e 

outcome. 

The r e s p o n d e n t s mentioned the f o l l o w i n g ways i n w h i c h j u d g e s c a n 

e x e r t c o n t r o l o v e r the outcome o f j u r y t r i a l s ( p r e s e n t e d i n t h e o r d e r of 

f r e q u e n c y o f r e s p o n s e ) : (1) by r u l i n g on the a d m i s s i b i l i t y o f e v i d e n c e , 

e s p e c i a l l y e v i d e n c e r e l a t e d t o a v i c t i m ' s s e x u a l h i s t o r y ; ( 2 ) b y 

p e r s u a d i n g and l e a d i n g j u r o r s t h r o u g h t h e i r d e m e a n o r and o t h e r s u b t l e 

b e h a v i o r ; (3) by r u l i n g on m o t i o n s a n d i n s t r u c t i o n s t o j u r i e s . F o r 

I n s t a n c e , one d e f e n s e a t t o r n e y r e c o u n t e d a c a s e u n d e r t h e new l a w i n 



T a b l e 5.1 

E x t e n t to Which Judges' D i s c r e t i o n 
Can C o n t r o l the Outcome o f a CSC J u r y T r i a l 

i P e r c e n t a g e o f Respondents 

Amount o f C o n t r o l | Judges 

1 (N-31) 

| P r o s e c u t o r s | 
1 (N-40) | 

D e f e n s e 
A t t o r n e y s | 

(N-29) | 

C r i s i s | 
C e n t e r | 
S t a f f | 
(N-14) 

TOTAL 
(N-114) 

C o m p l e t e l y 4.2Z 0% 10.3Z | 14.3Z 5.3Z 

A g r e a t d e a l | 25.8 62.5 | 62.1 50.0 50.9 

Somewhat 1 9.7 30.0 | 24. 1 35. 7 23.9 

Very l i t t l e I 41.9 5.0 3.4 | 0 14.0 

Not a t a l l | 19.4 1 2.5 | o 1 0 6. 1 
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w h i c h he r e q u e s t e d t h a t the j u d g e i n s t r u c t t h e j u r y t h a t c o n s e n t was 
i m p l i e d because the v i c t i m d i d n o t scream when she was a t t a c k e d . The 
j u d g e g r a n t e d the r e q u e s t . 

But the i n f l u e n c e o f a j u d g e ' s demeanor o r o t h e r s u b t l e b e h a v i o r i s 

the most t r o u b l e s o m e of t h e i r d i s c r e t i o n a r y powers. There a r e numerous 

o p p o r t u n i t i e s f o r j u d g e s t o sway a j u r y b y t o n e o f v o i c e , f a c i a l 

e x p r e s s i o n s , o r a l i n e o f q u e s t i o n i n g . S u c h a c t i o n s r a r e l y a p p e a r on 

the r e c o r d o f the t r i a l . The r o l e o f t h e j u d g e as d e s c r i b e d i n c i v i c s 

t e x t s i s t o remain n e u t r a l and unmoved by t r i a l s , b u t i n p r a c t i c e , t h e i r 

b i a s e s may e x e r t c o n s i d e r a b l e i n f l u e n c e . A t l e a s t one t h i r d o f a l l 

a c t o r groups e x c e p t j u d g e s named j u d g e s ' demeanor as a way t h e y c o n t r o l 

t r i a l s ; o n l y one i n seven j u d g e s mentioned i t . 

Even though most r e s p o n d e n t s acknowledge t h a t j u d i c i a l d i s c r e t i o n 

i s i m p o r t a n t t o a c a s e ' s o u t c o m e , o n l y 40 p e r c e n t o f p r o s e c u t o r s and 

d e f e n s e a t t o r n e y s c o u l d i d e n t i f y a c a s e where i t a c t u a l l y c h a n g e d what 

o t h e r w i s e would have been the o u t c o m e o f t h e t r i a l . The m a j o r i t y o f 

t h o s e m e n t i o n e d i n v o l v e d r u l i n g s on t h e a d m i s s i b i l i t y o f e v i d e n c e , 

e s p e c i a l l y e v i d e n c e r e l a t e d to a v i c t i m ' s s e x u a l h i s t o r y . T h e r e w e r e 

a l s o s e v e r a l c a s e s In w h i c h a r e s p o n d e n t b e l i e v e d t h e j u d g e ' s d e m e a n o r 

had changed the outcome. 

T a b l e 5.2 i n d i c a t e s t h a t n e a r l y t h r e e q u a r t e r s o f a l l r e s p o n d e n t s 

b e l i e v e t h a t the new CSC l a w h a s c h a n g e d t h e amount o f d i s c r e t i o n a 

j u d g e h a s i n a CSC c a s e . And a c l e a r m a j o r i t y o f r e s p o n d e n t s ( 6 9 

p e r c e n t ) t h o u g h t t h e r e s t r i c t i o n o f s e x u a l h i s t o r y e v i d e n c e was 

r e s p o n s i b l e f o r the change. 
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T a b l e 5.2 

Changes i n J u d g e s ' D i s c r e t i o n Due to the New CSC Law 

A c t o r s 
i 
1 

P e r c e n t a g e of Responden t s 
A c t o r s 

1 

+ 
Change No Change 

Judges (N=33) 

P r o s e c u t o r s (N=36) 

D e f e n s e A t t o r n e y s (N=28) 

C r i s i s C e n t e r S t a f f (N=8) 

60.6% 

69.4 

89.3 

87.5 

39.4% 

30.6 

10.7 

12.5 

TOTAL (N=105) 73.3 26. 7 

P r o s e c u t o r s ' Chances o f W i n n i n g 

One o f t h e law r e f o r m e r s ' major g o a l s was t o i n c r e a s e c o n v i c t i o n 

r a t e s i n s e x u a l a s s a u l t c a s e s , a c o n c e r n s h a r e d by members o f t h e 

c r i m i n a l j u s t i c e s y s t e m . S e v e n t y - n i n e p e r c e n t of t h o s e i n t e r v i e w e d f e l t 

p r o s e c u t o r s ' chances o f w i n n i n g had improved o r g r e a t l y i m p r o v e d a s a 

r e s u l t o f t h e new l a w , s u g g e s t i n g t h a t t h e s t a t u t e i s a c h i e v i n g t h e 

r e f o r m e r s ' g o a l . 

A l l of t h e c r i s i s c e n t e r s t a f f n o t e d an improvement and 80 p e r c e n t 

of the d e f e n s e a t t o r n e y s a g r e e d . E i g h t y - s i x p e r c e n t o f p o l i c e b e l i e v e 

t h a t p r o s e c u t o r s a r e more l i k e l y t o w i n c a s e s now. J u d g e s , a n d 

p r o s e c u t o r s t h e m s e l v e s , were more r e s e r v e d i n a s s e s s i n g the c h a n g e , y e t 

69 p e r c e n t and 78 p e r c e n t , r e s p e c t i v e l y , a g r e e d t h a t t h e l a w h a d 

i n c r e a s e d p r o s e c u t o r s ' chances f o r c o n v i c t i o n s (see T a b l e 5 . 3 ) . 

Thus, t h e r e a p p e a r s t o be c o n s e n s u s among r e s p o n d e n t s t h a t t h e l a w 

r e f o r m has i n c r e a s e d t h e "winnab i 1 i t y " o f s e x u a l a s s a u l t c a s e s . The 



T a b l e 5.3 

P e r c e n t a g e of Respondents R e p o r t i n g 
Change i n P r o s e c u t o r s ' Chances o f Winning 

P e r c e n t a g e o f Respondents 

A c t o r s 1 G r e a t l y 
| Improved | Improved | Same | D i m i n i s h e d 

G r e a t l y 
D i m i n i s h e d 

Judges 18.8 50.0 | 28. 1 I 3. 1 0 

P r o s e c u t o r s | 10.0 67.5 | 17.5 I 8.0 0 

Defense A t t o r n e y s 40.7 40.0 6. 7 3.3 3.3 

P o l i c e 16.7 69.4 | 13.9 1 o 0 

C r i s i s C e n t e r S t a f f 26.3 73. 7 0 1 o 0 

T o t a l (N-157) I 22.3 | 59.9 | 14.6 1 2.5 1 -6 
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cause f o r the d i f f e r e n c e s between a c t o r groups Is u n c l e a r but a g r e e m e n t 

w i t h i n groups seems t o be m e d i a t e d by r o l e demands i n t h e s y s t e m . F o r 

i n s t a n c e , i n t h i s r e g a r d the unanimous o p i n i o n o f c r i s i s c e n t e r s t a f f 

d e s e r v e s n o t e . As a g r o u p , t h e y have l i t t l e e x p e r i e n c e u n d e r t h e o l d 

law w i t h w h i c h t o compare p r o s e c u t o r s ' c h a n c e s o f w i n n i n g now. T h e i r 

r e s p o n s e a p p e a r s t o r e f l e c t t h e i r e n t h u s i a s m f o r the s t a t u t e i n g e n e r a l 

and i t s i n c r e a s e d p r o t e c t i o n f o r v i c t i m s . 

T a b l e 5.4 d i s p l a y s r e s p o n d e n t s ' s p e c i f i c a t i o n o f r e a s o n s f o r 

i m p r o v e m e n t s i n p r o s e c u t o r s ' c h a n c e s t o w i n s e x u a l a s s a u l t c a s e s . 

S p e c i f i c c h a r a c t e r i s t i c s o f the l a w were c i t e d most f r e q u e n t l y . N e a r l y 

h a l f o f the r e s p o n d e n t s s a i d t h e l a w ' s p r o h i b i t i o n o f s e x u a l h i s t o r y 

e v i d e n c e was r e s p o n s i b l e , w h i l e t h e d e g r e e s t r u c t u r e a n d t h e 

c o m p r e h e n s i v e n e s s and c l a r i t y o f t h i s law were c i t e d by 26 p e r c e n t and 8 

p e r c e n t o f r e s p o n d e n t s , r e s p e c t i v e l y . A d d i t i o n a l l y , 17 p e r c e n t s a i d the 

improvement was due to t h e e l i m i n a t i o n of t h e need t o p r o v e r e s i s t a n c e 

and n o n c o n s e n t . 

Some r e s p o n d e n t s t h o u g h t t h a t w h i l e p r o s e c u t o r s ' c h a n c e s f o r 

c o n v i c t i o n were b e t t e r , f a c t o r s o t h e r t h a n t h e l a w w e r e r e s p o n s i b l e . 

S e v e r a l f e l t a change i n p u b l i c a t t i t u d e s t o w a r d women i n g e n e r a l and 

rape v i c t i m s i n p a r t i c u l a r c o n t r i b u t e d t o i n c r e a s e d c o n v i c t i o n s , and 

some r e p o r t e d t h a t the improvement was due to c h a n g e s i n t h e a t t i t u d e s 

and p r o c e d u r e s o f members o f t h e c r i m i n a l j u s t i c e s y s t e m . A f e w 

r e s p o n d e n t s c o n s i d e r t h e i n c l u s i o n o f more m a r g i n a l c a s e s an a d v a n t a g e 

f o r p r o s e c u t o r s , c o n t r a r y t o the f e a r s o f p r o s e c u t o r s who were c o n c e r n e d 

t h a t i n c l u d i n g c a s e s more d i f f i c u l t t o t r y would r e d u c e t h e i r c o n v i c t i o n 

r a t e (Nordby, 1974). 

The f a c t t h a t r e s p o n d e n t s named s p e c i f i c c h a r a c t e r i s t i c s o f the law 



T a b l e 5.4 

Reasons f o r P r o s e c u t o r s ' Improved 

(N-157) 

Chances of Winning 

Type o f Change 
P e r c e n t a g e o f 

Respondents M e n t i o n i n g 

Changes l n s t a t u t e : 
(1) R e s t r i c t i o n s on past s e x u a l h i s t o r y e v i d e n c e 
(2) Degree s t r u c t u r e 
(3) Changes i n r e s i s t a n c e and c o n s e n t s t a n d a r d s 
(4) U n s p e c i f i e d s t a t u t e changes 
(5) C o d i f i c a t i o n and c l a r i f i c a t i o n o f t e r m i n o l o g y 

| 44. 1 
| 25.8 
| 17.0 
| 11.7 
| 7.6 

Changes In s o c i e t y 11.7 

Changes i n the c r i m i n a l J u s t i c e s y s t e m 7.6 

Changes i n t y p e s o f cases 1 3.5 

NOTE: Respondents were a l l o w e d up t o t h r e e d i f f e r e n t answers t o t h i s q u e s t i o n , so the t o t a l f o r 
t h i s T a b l e exceeds 100 p e r c e n t . 
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i s i m p o r t a n t i n l i g h t o f t h e i r answers t o o t h e r q u e s t i o n s i n w h i c h t h e y 

have g i v e n l e s s w e i g h t t o the l e g a l r e v i s i o n than to i n f l u e n c e s s u c h a s 

p u b l i c a t t i t u d e s toward s e x u a l a s s a u l t . T h i s would s u g g e s t t h a t even i n 

t h e a b s e n c e o f s o c i a l c h a n g e s , t h e l a w i t s e l f e x e r t s an i m p o r t a n t 

i n f l u e n c e to improve o r g r e a t l y improve the c h a n c e s of c o n v i c t i o n . 

These who d i s s e n t e d f r o m t h e v i e w t h a t p r o s e c u t o r s ' c h a n c e s o f 

w i n n i n g have improved m a i n t a i n e d e i t h e r t h a t the law was too c o m p l i c a t e d 

( a d v e r s e l y a f f e c t i n g c h a r g i n g , p l e a b a r g a i n i n g o r case p r e s e n t a t i o n ) o r 

t h a t a c o m p l a i n a n t ' s demeanor i s s t i l l c r u c i a l to a c a s e i n s p i t e o f the 

law r e f o r m . One p r o s e c u t o r , who f e l t h i s p r o s p e c t s f o r w i n n i n g s e x u a l 

a s s a u l t c a s e s r e m a i n e d a b o u t t h e same, u n d e r s c o r e d t h e c o n t i n u i n g 

i m p o r t a n c e o f t h e p e r s o n a l c h a r a c t e r i s t i c s o f t h e c o m p l a i n a n t : "The new 

l a w i s f i n e , b u t you c a n ' t l e g i s l a t e a c r e d i b l e rape v i c t i m . " 

V i c t i m E x p e r i e n c e 

Women's r i g h t s a c t i v i s t s , c r i s i s c e n t e r s t a f f and p o l i c y m a k e r s 

have been e s p e c i a l l y c o n c e r n e d about t h e l a w ' s e f f e c t on t h e v i c t i m ' s 

e x p e r i e n c e i n t h e c r i m i n a l j u s t i c e s y s t e m . P a r t i c u l a r l y b y l i m i t i n g 

e v i d e n c e o f s e x u a l h i s t o r y , M i c h i g a n ' s l a w was d e s i g n e d t o r e d u c e 

harassment and d e g r a d a t i o n of the v i c t i m i n t h e c r i m i n a l j u s t i c e s y s t e m . 

The e x p e r i e n c e o f a s e x u a l a s s a u l t v i c t i m f o l l o w i n g t h e l a w r e f o r m i s 

t h e r e f o r e a c r i t i c a l measure o f i t s e f f e c t i v e n e s s . 

I t s h o u l d be n o t e d t h a t v i c t i m s t h e m s e l v e s , n o t c r i m i n a l j u s t i c e 

o f f i c i a l s , p r o v i d e t h e most a c c u r a t e s o u r c e o f i n f o r m a t i o n i n t h i s 

r e g a r d . But members of t h e c r i m i n a l j u s t i c e s y s t e m , a l o n g w i t h c r i s i s 

c e n t e r s t a f f , have o b s e r v e d t h e t r e a t m e n t o f v i c t i m s b o t h b e f o r e and 

a f t e r t h e l a w r e f o r m and t h e y s e r v e a s w e l l - p l a c e d i n f o r m a n t s f o r 

j u d g i n g p o s s i b l e changes i n t h e e x p e r i e n c e o f v i c t i m s . M o s t v i c t i m s 
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f o r t u n a t e l y l a c k a h i s t o r i c a l v i e w of t h e s e c h a n g e s . 

Of t h e t o t a l r e s p o n d e n t s , 82 p e r c e n t r e p o r t e d t h e v i c t i m ' s 

e x p e r i e n c e i n the c r i m i n a l j u s t i c e s y s t e m i s l e s s t r a u m a t i c u n d e r t h e 

new l a w , and 15 p e r c e n t f e l t t h a t t h e v i c t i m ' s e x p e r i e n c e had n o t 

c h a n g e d . O n l y a few t h o u g h t t h e v i c t i m ' s e x p e r i e n c e had a c t u a l l y 

d e t e r i o r a t e d . I n T a b l e 5.5 the d a t a a r e d i s p l a y e d by v a r i o u s r e s p o n d e n t 

groups i n o r d e r to r e f l e c t o b s e r v a t i o n s o f the v i c t i m ' s e x p e r i e n c e f r o m 

d i f f e r e n t v a n t a g e p o i n t s w i t h i n the c r i m i n a l j u s t i c e p r o c e s s . 

C r i s i s c e n t e r s t a f f a r e u n a n i m o u s i n t h e i r a s s e r t i o n t h a t t h e 

v i c t i m ' s e x p e r i e n c e h a s i m p r o v e d , w h i l e j u d g e s a r e most e q u i v o c a l . 

T h e i r p r o x i m i t y t o the c r i m e may e x p l a i n t h e d i s p a r i t y b e t w e e n t h e s e 

g r o u p s ' a p p r a i s a l s of the l a w ' s e f f e c t on v i c t i m s . W i t h t h e p o s s i b l e 

e x c e p t i o n o f p o l i c e o f f i c e r s , c r i s i s c e n t e r s t a f f a r e most f a m i l i a r w i t h 

t h e d e t a i l s o f the v i c t i m ' s e x p e r i e n c e . These c o u n s e l o r s may spend t i m e 

w i t h v i c t i m s b e f o r e t h e y r e c e i v e m e d i c a l a t t e n t i o n ; t h e y o f t e n accompany 

v i c t i m s to the emergency room and g u i d e them t h r o u g h t h e l a b y r i n t h o f 

the c r i m i n a l j u s t i c e s y s t e m . Judges have a f a r more n a r r o w v i e w - - t h e y 

see a s e l e c t m i n o r i t y o f v i c t i m s , t h o s e who have the t e n a c i t y t o p u r s u e 

t h e i r c a s e s t o c o u r t and f o r whom t h e t r a u m a o f t h e a t t a c k may b e 

r e c e d i n g i n t o the p a s t . Judges may n o t e l e s s h a r a s s m e n t o f v i c t i m s i n 

c o u r t , but f o r them the l a w ' s e f f e c t on v i c t i m e x p e r i e n c e o u t s i d e t h e 

c o u r t r o o m i s l a r g e l y i n v i s i b l e . U n l i k e c r i s i s c e n t e r s t a f f , j u d g e s do 

not d i r e c t l y c o n f r o n t the r e a l i t y o f s e x u a l a s s a u l t . 

C r i s i s c e n t e r a c t i v i s t s encouraged l a w r e f o r m o r i g i n a l l y b e c a u s e 

the i n a d e q u a c i e s o f t h e o l d l a w p r e v e n t e d e v e n t h e p o s s i b i l i t y t h a t 

v i c t i m s c o u l d r e c e i v e f a i r t r e a t m e n t i n t h e c o u r t s . P e r h a p s b e c a u s e 

they a c t i v e l y p u r s u e d the l a w ' s p a s s a g e , t h e i r a s s e s s m e n t o f t h e l a w ' s 
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T a b l e 5.5 

R e l a t i o n s h i p o f O c c u p a t i o n a l R o l e to View of 
t h e V i c t i m ' s E x p e r i e n c e as More o r L e s s T r a u m a t i c 

O c c u p a t i o n a l 
R o l e 

P e r c e n t a g e o f Respondents 
O c c u p a t i o n a l 

R o l e More 
T r a u m a t i c Unchanged 

L e s s 
T r a u m a t i c 

Judge 
(N=31) 1 3. 1 28. 1 | 68.8 

P r o s e c u t o r 
(N=39) | 5.0 17.5 77.5 

D e f e n s e A t t o r n e y 

(N-29) | 6.7 6.7 86. 7 

P o l i c e 
(N=36) 1 o 13.9 I 86. 1 

C r i s i s C e n t e r 
(N=22) 1 o 0 100.0 

TOTAL 
(N=157) | 3.2 14.6 | 82.2 

e f f e c t i s o v e r w h e l m i n g l y p o s i t i v e . 

S e v e r a l r e s p o n d e n t s s u g g e s t e d t h a t t h e s e c o u n s e l o r s , most o f whom 

do not have e x p e r i e n c e w i t h t h e o l d l a w , have an e x a g g e r a t e d v i e w of the 

t r e a t m e n t o f v i c t i m s i n t h e p a s t . They c o n t e n d t h a t i m p r o v e m e n t s a r e 

l e s s d r a m a t i c t h a n c r i s i s c e n t e r s b e l i e v e b e c a u s e , as one p r o s e c u t o r put 

i t , " P e o p l e ' s w o r s t f e a r s (about the system) weren't t r u e . " 

As T a b l e 5.6 shows, the m a j o r i t y o f r e s p o n d e n t s i n a l l c o u n t i e s 

f e l t the v i c t i m ' s e x p e r i e n c e had i m p r o v e d . T h i s would seem t o i n d i c a t e 

t h a t r e g a r d l e s s o f j u r i s d i c t i o n a l o r demographic d i f f e r e n c e s , t h e l a w ' s 

e f f e c t i s p e r v a s i v e , r e d u c i n g t h e d i f f i c u l t i e s v i c t i m s p r e v i o u s l y 

e x p e r i e n c e d w h i l e p u r s u i n g a c a s e . 
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T a b l e 5.6 

R e l a t i o n s h i p o f County t o View o f 
t h e V i c t i m ' s E x p e r i e n c e as More o r L e s s T r a u m a t i c 

P e r c e n t a g e o f Respondents 

County Mo re 
T r a u m a t i c Unchanged 

L e s s 
T r a u m a t i c 

A 
(N=10) 0 18.2 81.8 

B 
(N-16) 9.1 | 9.1 81.8 

C 

(N=14) | 0 13.3 86.7 

D 

(N=15) 0 11.8 | 88.2 

E 
(N=2l) 4.5 18.2 77.3 

F 
(N=85) 3.7 14.8 81.5 

TOTAL 
(N=157) | 3.2 | 14.6 | 82.2 

F a c t o r s C o n t r i b u t i n g t o V i c t i m E x p e r i e n c e 

As T a b l e 5.7 i n d i c a t e s , among those who r e p o r t e d t h a t the v i c t i m ' s 

e x p e r i e n c e has i m p r o v e d , 45 p e r c e n t a t t r i b u t e t h i s t o one c h a r a c t e r i s t i c 

of t h e law: p r o h i b i t i o n o f e v i d e n c e r e l a t e d t o p a s t s e x u a l c o n d u c t . 

N i n e t e e n p e r c e n t of the r e s p o n d e n t s f e l t a c h a n g e i n a t t i t u d e s t o w a r d 

women and s e x u a l a s s a u l t was m o s t i m p o r t a n t i n e x p l a i n i n g t h e 

improvement, and 14 p e r c e n t s a i d c r i s i s c e n t e r s u p p o r t was c r u c i a l . But 

as T a b l e 5.7 and T a b l e 5.8 show, a c r o s s a l l a c t o r s and a l l c o u n t i e s , 

r e s t r i c t i o n on s e x u a l h i s t o r y e v i d e n c e emerges as t h e k e y t o p e r c e i v e d 
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improvement. 

P r o s e c u t o r s , d e f e n s e a t t o r n e y s and c r i s i s c e n t e r s t a f f f r e q u e n t l y 

mentioned t h a t c r i s i s c e n t e r s u p p o r t and c h a n g e d s o c i a l a t t i t u d e s had 

l e s s e n e d v i c t i m trauma. P o l i c e , on the o t h e r hand, a r e l e s s i m p r e s s e d 

w i t h c r i s i s c e n t e r s u p p o r t t h a n t h e y a r e w i t h t h e i m p o r t a n c e o f n o t 

h a v i n g t o p r o v e r e s i s t a n c e under the new s t a t u t e . P o l i c e o f f i c e r s know 

o n l y too w e l l t h a t i n a g r e a t many s i t u a t i o n s r e s i s t a n c e by t h e v i c t i m 

i s i l l - a d v i s e d . And w i t h o u t the need f o r e v i d e n c e o f r e s i s t a n c e , p o l i c e 

o f f i c e r s c l e a r l y have more f l e x i b i l i t y t o seek w a r r a n t s f o r a r r e s t . The 

r e l a t i v e i n d i f f e r e n c e o f t h e p o l i c e to c r i s i s c e n t e r s u p p o r t may r e f l e c t 

t h e h i s t o r i c a l l y a d v e r s a r i a l r e l a t i o n s h i p of t h e s e g r o u p s . 

I n T a b l e 5.8 f a c t o r s c o n t r i b u t i n g to improved v i c t i m e x p e r i e n c e a r e 

d i s p l a y e d by c o u n t y . Beyond the f a c t t h a t r e s p o n d e n t s i n a l l c o u n t i e s 

c o n s i d e r the r e s t r i c t i o n o f e v i d e n c e of s e x u a l h i s t o r y t o be c r u c i a l , 

d i f f e r e n c e s emerge a c r o s s c o u n t i e s . C h a n g e s i n s o c i a l a t t i t u d e s a r e 

v i e w e d as i m p o r t a n t i n a l l c o u n t i e s e x c e p t A. Respondents i n B, E and F 

C o u n t i e s c o n s i d e r c r i s i s c e n t e r s u p p o r t t o be v a l u a b l e . I n r u r a l A 

C o u n t y , w h i c h l a c k s a c r i s i s c e n t e r , i m p r o v e m e n t s a r e a t t r i b u t e d t o 

s t a t u t e - r e l a t e d f a c t o r s ( e l i m i n a t i o n of the r e q u i r e m e n t s t o p r o v e n o n -

c o n s e n t and r e s i s t a n c e ) and t o the work o f f e m a l e p o l i c e o f f i c e r s . 

Those who f e l t the v i c t i m ' s e x p e r i e n c e had i m p r o v e d due t o e x t r a 

l e g a l f a c t o r s e x p l a i n e d t h a t p o l i c e s e n s i t i v i t y , p u b l i c c o n s c i o u s n e s s 

and c r i s i s c e n t e r s u p p o r t had b e e n most i n f l u e n t i a l . Many c r e d i t e d 

women p o l i c e o f f i c e r s w i t h a more s y m p a t h e t i c a p p r o a c h . A number o f 

r e s p o n d e n t s s a i d t h a t changes i n the law and the c r i m i n a l j u s t i c e system 

were n o t s u b s t a n t i v e , b u t t h a t due to s o c i a l c h a n g e s v i c t i m s a r e l e s s 

l i k e l y t o be s t i g m a t i z e d . A p r o s e c u t o r s t a t e d , " I don't t h i n k t h e damn 



T a b l e 5.7 

R e l a t i o n s h i p o f O c c u p a t i o n a l R o l e to F a c t o r s C o n s i d e r e d 
as the Most Important C o n t r i b u t i o n to Improved V i c t i m E x p e r i e n c e 

P e r c e n t a g e o f Respondents 

O c c u p a t i o n a l 
R o l e 

R e s t r i c t i o n on 
Past S e x u a l 

H i s t o r y 

| No Need To 
P r o v e 

Nonconsent 

| No Need To 
Prove 

| R e s i s t a n c e 

| C r i s i s 
I C e n t e r 
| S u p p o r t 

Changed 
j S o c i a l 
| A t t i t u d e s 

Treatment 
By P o l i c e 

Female 
P o l i c e 

O f f i c e r s 
Other 

Judge 
(N-20) 65.0 5.0 5.0 5.0 5.0 5.0 0 10.0 

P r o s e c u t o r 
(N-31) 45.2 0 6.5 | 16. 1 22.6 6.5 0 3.2 

Defense A t t o r n e y 
(N-23) 39. 1 4.3 4.3 I 17.4 21.7 8.7 0 | 4.3 

P o l i c e 
(N-2 1) 47.6 0 14.3 4.8 | 14.3 0 9.5 1 9.5 

C r i s i s C e n t e r 
(N-22) 31.8 4.5 9.5 I 18.6 27.3 4.5 4.5 1 o 

TOTAL 
( N - l 17) I 45.3 | 2.6 1 7.7 | 12.8 18.8 5. 1 | 2.6 1 5. 1 



T a b l e 5.8 

R e l a t i o n s h i p o f County t o F a c t o r s C o n s i d e r e d 
a s the Most I m p o r t a n t C o n t r i b u t i o n to Improved V i c t i m E x p e r i e n c e 

P e r c e n t a g e o f Respondents 

County R e s t r i c t i o n on 
P a s t S e x u a l 

H i s t o r y 

| No Need To 
P r o v e 

Nonconsent 

| No Need To 
| P r o v e 

R e s i s t a n c e 

| C r i s i s 
| C e n t e r 
| Support 

Changed 
S o c i a l 

I A t t i t u d e s 
| Treatment 
I By P o l i c e 

Female 
P o l i c e 

| O f f i c e r s 
I Other 

A 

( N - 9 ) 55 .6 11. 1 11 . 1 0 1 o 1 o | 11.1 I 11.1 

B 

(N«U) 54.5 0 9 . 1 0 | 2 7 .3 0 1 9 . 1 1 o 

C 
(N-10) 30 .0 10.0 1 o 30 .0 30 .0 0 0 1 o 

D 
(N-12) 50 . 1 0 8 .3 8 .3 2 5 . 0 8 .3 1 o 1 o 

E 
(N-17) 35 .3 5 .9 5 .9 17.6 23 .5 1 o 0 | 11.8 

F 
(N-58) 46 .6 0 8 .6 13.8 15.5 8 .6 1 1-7 5.2 

TOTAL 
( N - l 17) I 48 .3 | 2 .6 1 7 .7 | 12.8 18.8 1 5 .1 | 2 .6 1 5 .2 
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s y s t e m ' s any more s e n s i t i v e . But v i c t i m s a r e more w i l l i n g t o s p e a k 

about s e x u a l m a t t e r s . " A d e f e n s e a t t o r n e y who p e r c e i v e d l i t t l e c h a n g e 

i n the s y s t e m s a i d , "Women have g e n e r a l l y come to r e a l i z e t h a t i t i s n o t 

a d i s g r a c e to be the v i c t i m of a s e x u a l d e v i a t e - - t h e y r e a l i z e t h a t i t 

s i m p l y was not t h e i r f a u l t . " 

The r e s p o n d e n t s most eager t o e x p l a i n t h e i r p o s i t i o n were t h o s e who 

thought t h a t the v i c t i m ' s e x p e r i e n c e i n the c r i m i n a l j u s t i c e s y s t e m had 

n o t c h a n g e d . F o r s e v e r a l o f t h e s e r e s p o n d e n t s , t h e n a t u r e o f t h e 

c r i m i n a l j u s t i c e s y s t e m m i l i t a t e s a g a i n s t i m p r o v e m e n t s . A d e f e n s e 

a t t o r n e y s a i d t h a t " S o c i e t y s t i l l t r e a t s women as ob j ec t s ~ - a n d t h a t i s 

r e f l e c t e d i n the c o u r t s . " A n o t h e r added, "The c o u r t system i s s u c h t h a t 

the v i c t i m Is the second most screwed i n any c a s e — a f t e r the d e f e n d a n t . " 

In a s i m i l a r v e i n , a p r o s e c u t o r e x p l a i n e d : 

The l a w h e l p s the p r o s e c u t i o n , b u t I don't t h i n k i t 
h e l p s the v i c t i m a t a l l . N o t h i n g c a n p r e v e n t t h a t 
trauma. I f you t r e a t a sex c r i m e as a c r i m e , t h e n 
t h e v i c t i m has t o go t h r o u g h what e v e r y o n e d o e s i n 
the c r i m i n a l j u s t i c e s y s t e m . She must go i n t o a 
c o u r t r o o m , f a c e c r o s s - e x a m i n a t i o n and t h e t r a u m a 
a s s o c i a t e d w i t h an a c t o f v i o l e n c e , e s p e c i a l l y a 
d e g r a d i n g o n e . B and E ( b r e a k i n g and e n t e r i n g ) 
i s n ' t the same as r a p e when y o u h a v e t o d e s c r i b e 
what happened. T h e r e ' s n o t h i n g the C r i m i n a l S e x u a l 
Conduct s t a t u t e can do t o a l l e v i a t e t h a t . You c a n 
n e v e r change i t . 

Some r e s p o n d e n t s b e l i e v e t h a t a s e x u a l a s s a u l t i s so t r a u m a t i c t h a t 

changes i n the law o r the l e g a l system can o n l y be c o s m e t i c . A c c o r d i n g 

to one p o l i c e o f f i c e r , " I t ' s the w o r s t e x p e r i e n c e y o u ' l l e v e r h a v e i n 

y o u r l i f e no m a t t e r what the laws a r e . " And a d e f e n s e a t t o r n e y s a i d , 

" I t was t r a u m a t i c under the o l d law and i t s t i l l i s . I t ' s l i k e c h o o s i n g 

between Armageddon and the H o l o c a u s t . " 
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P r o t e c t e d Groups 

W h i l e the r e f o r m e r s were c o n c e r n e d about g e n e r a l l y i m p r o v i n g v i c t i m 

e x p e r i e n c e i n the c r i m i n a l j u s t i c e s y s t e m , t h e y a l s o viewed the l a w as a 

means t o e x t e n d l e g a l p r o t e c t i o n t o g r o u p s n o t c o v e r e d u n d e r t h e o l d 

l a w . S p e c i f i c a l l y , t h e y s o u g h t t o p r o t e c t m a l e s , i n c e s t v i c t i m s , 

v i c t i m s who were r a p e d by s p o u s e s f r o m whom t h e y were l e g a l l y s e p a r a t e d , 

v i c t i m s i n v o l v e d i n " m a r g i n a l " c a s e s ( l a c k i n g p r o m p t r e p o r t , 

c o r r o b o r a t i n g e v i d e n c e ) and v i c t i m s raped by anyone w i t h whom t h e y had a 

14 

p r i o r r e l a t i o n s h i p , whether c a s u a l o r s e x u a l l y i n t i m a t e . 

Two t h i r d s o f t h e r e s p o n d e n t s (67 p e r c e n t ) , r e g a r d l e s s o f c o u n t y o r 

o c c u p a t i o n , f e l t t h a t t h e r e had b e e n a c h a n g e i n t h e t y p e s o f c a s e s 

g e t t i n g i n t o the c r i m i n a l j u s t i c e s y s t e m s i n c e the p a s s a g e o f t h e l a w . 

The c a s e s t h a t a r e i n c r e a s i n g l y h a n d l e d by t h e c r i m i n a l j u s t i c e s y s t e m 

p r o v i d e v a l u a b l e e v i d e n c e about t h e l a w ' s i m p a c t . T w e n t y - t h r e e p e r c e n t 

o f t h e r e s p o n d e n t s s i m p l y d e s c r i b e d an o v e r a l l i n c r e a s e i n s e x u a l 

a s s a u l t c a s e s , an i n c r e a s e w h i c h c o u l d be i n d e p e n d e n t o f t h e l a w . B u t 

when s p e c i f i c k i n d s o f c a s e s w e r e m e n t i o n e d , t h e e f f e c t s o f t h e l a w 

i t s e l f become c l e a r . 

As shown i n T a b l e 5.9, o v e r one f o u r t h o f t h e r e s p o n d e n t s (28 

p e r c e n t ) d e s c r i b e an i n c r e a s e i n i n c e s t c a s e s , and a p p r o x i m a t e l y one i n 

f i v e c i t e an i n c r e a s e i n " s t a t u t o r y r a p e s . " The l a w s p e c i f i e s two 

s i t u a t i o n s i n w h i c h t h e age of the v i c t i m c a n s e r v e as an a g g r a v a t i n g 

f a c t o r . The f i r s t i s any c i r c u m s t a n c e i n w h i c h the v i c t i m i s u n d e r t h e 

age o f 13 y e a r s . The second i s when t h e a c t o r e i t h e r l i v e s w i t h , i s 

r e l a t e d t o , o r i s i n a p o s i t i o n of a u t h o r i t y o v e r a p e r s o n b e t w e e n t h e 

The l e g i s l a t i o n as proposed by the M i c h i g a n Women's Task F o r c e on 
Rape a l s o i n c l u d e d t h e p r o t e c t i o n o f m a r r i e d women, b u t t h i s was 
compromised out i n the l e g i s l a t u r e . 
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ages o f 13 and 16 y e a r s . The i n t e n t of the l e g i s l a t u r e t o c l a r i f y t h e 
c r i m i n a l law and p r o v i d e r e a s o n a b l e g u i d e l i n e s f o r the c o u r t s i s c l e a r l y 
i l l u s t r a t e d by t h i s a s p e c t o f the l a w . The s t a t u t e ' s c l a r i t y i n t h i s 
a r e a has o b v i o u s l y c o n t r i b u t e d t o t h e i n c r e a s e d f r e q u e n c y w i t h w h i c h 
s e x u a l a s s a u l t s o f c h i l d r e n — w h e t h e r b y a r e l a t i v e o r s t r a n g e r — a r e 
r e c e i v i n g a t t e n t i o n from the c r i m i n a l j u s t i c e s y s t e m . T h e s e c h a n g e s 
were m o t i v a t e d i n p a r t by a d e s i r e to p r o t e c t young p e o p l e ( p a r t i c u l a r l y 
young m a l e s ) from f a l s e c h a r g e s by t h i r d p a r t i e s s u c h as p a r e n t s . A t 
the t i m e the l a w was p a s s e d t h e r e was some c o n c e r n t h a t r e d u c t i o n o f t h e 
age o f c o n s e n t from 16 to 13 w o u l d p r o v i d e t o o l i t t l e p r o t e c t i o n f o r 
y o u n g women. The i n c r e a s e i n t h e s e t y p e s o f c a s e s e v e n u n d e r t h e 
r e v i s e d r e q u i r e m e n t s s u g g e s t s t h o s e f e a r s were u n f o u n d e d . 

The M i c h i g a n law p r o t e c t s s p o u s e s l i v i n g a p a r t when one h a s f i l e d 

f o r s e p a r a t e m a i n t e n a n c e o r d i v o r c e , a n d a l a r g e p r o p o r t i o n o f 

r e s p o n d e n t s (21 p e r c e n t ) m e n t i o n e d t h a t t h e y now h a n d l e t h e s e c a s e s . 

T h i s l i m i t e d p r o t e c t i o n e x t e n d e d t o s e p a r a t e d s p o u s e s i s s t r o n g l y 

j u s t i f i e d by t h e f r e q u e n c y w i t h w h i c h t h i s g r o u p i s now s e e n i n t h e 

c r i m i n a l j u s t i c e s y s t e m . 

A s u b s t a n t i a l p r o p o r t i o n o f r e s p o n d e n t s (19 p e r c e n t ) r e p o r t s t h a t 

the c r i m i n a l j u s t i c e s y s t e m now h a n d l e s c a s e s i n v o l v i n g m a l e v i c t i m s . 

S e x u a l a s s a u l t s o f males were p r e v i o u s l y p r o s e c u t e d under a vague sodomy 

l a w . P u r s u a n t to E q u a l P r o t e c t i o n and the E q u a l R i g h t s Amendment, m a l e 

v i c t i m s o f any s e x u a l a s s a u l t and o f any age a r e now p r o t e c t e d . 

R e s p o n d e n t s a l s o r e p o r t t h a t " m a r g i n a l " c a s e s l a c k i n g s t r o n g 

e v i d e n c e o r p r o m p t r e p o r t a r e now g e t t i n g t h r o u g h t h e s y s t e m . 

S i m i l a r l y , c a s e s i n w h i c h v i c t i m s and d e f e n d a n t s h a v e had some p r i o r 

r e l a t i o n s h i p , w h e t h e r c a s u a l o r i n t i m a t e , a r e r e a c h i n g t h e c r i m i n a l 



T a b l e 5.9 

Types of Cases Which Have I n c r e a s e d S i n c e the Law Reform 

Type o f c a s e s 
P e r c e n t a g e o f 

Respondents M e n t i o n i n g 

I n v o l v i n g members of the same f a m i l y ( i n c e s t ) 28.3 

I n v o l v i n g s e p a r a t e d spouses 20. 7 

I n w h i c h v i c t i m i s under 13 y e a r s 20.7 

I n v o l v i n g v i c t i m and d e f e n d a n t o f same sex 18.8 

I n v o l v i n g " m a r g i n a l " f a c t s o r e v i d e n c e 13.2 

I n w h i c h v i c t i m and d e f e n d a n t were p r e v i o u s l y a c q u a i n t e d 7.5 

I n w h i c h v i c t i m and d e f e n d a n t had a p r e v i o u s s e x u a l r e l a t i o n s h i p 1.9 

I n w h i c h v i c t i m was w i l l i n g to pursue c o m p l a i n t 1.9 

G e n e r a l i n c r e a s e i n c a s e s 22.6 

NOTE: Respondents were a l l o w e d up to two d i f f e r e n t answers t o t h i s q u e s t i o n , so the t o t a l f o r the 

T a b l e exceeds 100 p e r c e n t . 
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j u s t i c e s y s t e m . The i n c r e a s e i n t h e s e c a s e s r e s u l t s f r o m t h e most 

s i g n i f i c a n t a s p e c t of the s t a t u t e — t h e e v i d e n t i a r y p r o v i s i o n and t h e 

r e s u l t i n g s h i f t of a t t e n t i o n away from the v i c t i m ' s c h a r a c t e r . The law 

f u r t h e r does not r e q u i r e the v i c t i m to r e s i s t nor d o e s i t r e q u i r e t h a t 

the v i c t i m ' s t e s t i m o n y be c o r r o b o r a t e d . The p r o s e c u t i o n i s r e q u i r e d to 

prove t h a t f o r c e was used, b u t i t d o e s n o t h a v e t o p r o v e n o n c o n s e n t . 

The d e f e n s e of consent can s t i l l be u s e d , b u t t h e use o f t h e v i c t i m ' s 

s e x u a l h i s t o r y to prove c o n s e n t i s s e v e r e l y l i m i t e d . F a c t o r s l i k e l a c k 

of prompt r e p o r t , o r of a r e l a t i o n s h i p between the v i c t i m and d e f e n d a n t , 

a r e not as l i k e l y to d i m i n i s h the chances o f w i n n i n g a c a s e . 

I t i s p r o b a b l e t h a t the e v i d e n t i a r y p r o v i s i o n s i n t h e new law a r e 

r e s p o n s i b l e f o r the f a c t t h a t a few r e s p o n d e n t s r e p o r t t h a t more v i c t i m s 

a r e w i l l i n g to pursue c o m p l a i n t s . The l i m i t a t i o n on t h e u s e o f s e x u a l 

h i s t o r y as e v i d e n c e , i n p a r t i c u l a r , has made v i c t i m s l e s s r e l u c t a n t to 

seek c o n v i c t i o n s . The p o s s i b i l i t y o f m a i n t a i n i n g some p r i v a c y w h i l e 

p u r s u i n g a s e x u a l a s s a u l t c a s e l e n d s some s a n i t y to what i s n o t an e a s y 

e x p e r i e n c e under any c i r c u m s t a n c e s . 

Some p r o s e c u t o r s and p o l i c e c a p i t a l i z e on t h i s i n s i g h t . T h r e e 

q u a r t e r s o f t h e r e s p o n d e n t s r e p o r t e d t h a t t h e y " s o m e t i m e s " o r 

" f r e q u e n t l y " a d v i s e v i c t i m s about e v i d e n t i a r y p r o v i s i o n s i n t h e new law 

i n o r d e r to encourage them to p r o s e c u t e . 

When the reformed l e g i s l a t i o n passed i n M i c h i g a n t h e r e was c o n c e r n 

t h a t i f the law r e s u l t e d i n p u l l i n g more t y p e s o f c a s e s , p a r t i c u l a r l y 

" m a r g i n a l " c a s e s , i n t o the system, fewer c o n v i c t i o n s o v e r a l l w o u l d be 

a c h i e v e d . As d i s c u s s e d p r e v i o u s l y , r e s p o n d e n t s v i e w p r o s e c u t o r s ' 

chances of w i n n i n g as h a v i n g improved g e n e r a l l y . P r o s e c u t o r s t h e m s e l v e s 

mentioned m a r g i n a l cases when d e s c r i b i n g s p e c i f i c c a s e s i n w h i c h t h e y 
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had a c h i e v e d a c o n v i c t i o n s i n c e the law r e f o r m t h a t t h e y d i d n o t f e e l 

t h e y c o u l d have won under the o l d s t a t u t e . The c a s e s c i t e d t y p i c a l l y 

r e l a t e d t o s p e c i f i c c h a r a c t e r i s t i c s o f t h e s t a t u t e o r t o v i c t i m 

c h a r a c t e r i s t i c s . T h e s e w e r e c a t e g o r i z e d and a r e p r e s e n t e d i n T a b l e 

5. 10. 

T h e m o s t p r e d o m i n a n t c a t e g o r y o f c a s e s w h i c h c a n now b e 

s u c c e s s f u l l y p r o s e c u t e d a r e those i n which the v i c t i m ' s s e x u a l h i s t o r y 

c o u l d have been p r e j u d i c i a l to the outcome. O t h e r s can be s u c c e s s f u l l y 

p u r s u e d now because the s p e c i f i c language o f t h e l a w makes e x p l i c i t t h e 

c r i m i n a l i t y o f c e r t a i n a c t s n o t f o r m e r l y i n c l u d e d i n t h e o l d s t a t u t e s . 

Respondents a r e a l s o a c h i e v i n g c o n v i c t i o n s f o r c a s e s i n w h i c h i t w o u l d 

have b e e n d i f f i c u l t t o p r o v e r e s i s t a n c e and n o n c o n s e n t — d e m a n d s no 

l o n g e r made of the p r o s e c u t i o n . 

Perhaps the most i n t e r e s t i n g c h a r a c t e r i s t i c of the c a s e s d e s c r i b e d , 

however, i s t h e r e l a t i v e l y l a r g e number of " m a r g i n a l " c a s e s w h i c h c o u l d 

be won because p e r s o n a l c h a r a c t e r i s t i c s o f t h e v i c t i m no l o n g e r p l a y 

s u c h a c e n t r a l r o l e . T h i r t e e n p e r c e n t o f r e s p o n d e n t s d e s c r i b e d c a s e s i n 

w h i c h t h e v i c t i m u s e d p o o r j u d g m e n t , e . g . , a c c e p t e d a r i d e f r o m a 

s t r a n g e r , and 9 p e r c e n t had a c h i e v e d c o n v i c t i o n s i n c a s e s i n w h i c h t h e 

c r i m e was n o t p r o m p t l y r e p o r t e d . These c i r c u m s t a n c e s , w h i c h e v e n now 

may h i n d e r p r o s e c u t i o n , p r e v i o u s l y s p e l l e d c e r t a i n a c q u i t t a l i n s e x u a l 

a s s a u l t c a s e s . Four p e r c e n t o f t h e r e s p o n d e n t s r e l a t e d c a s e s i n w h i c h 

t h e d e f e n d a n t was found g u i l t y o f s e x u a l l y a s s a u l t i n g a p r o s t i t u t e . 

A t t i t u d e s and C h a n g i n g D e f i n i t i o n s 

As d i s c u s s e d p r e v i o u s l y , many d e c i s i o n s made d u r i n g case p r o c e s s i n g 

a r e n o t i n f l u e n c e d by t h e e x i s t e n c e o f a s i n g l e l a w . I n p a r t i c u l a r , 



T a b l e 5.10 

Types of Cases Won A f t e r Law Reform 
t h a t C o u l d Not Have Been Won P r i o r to Law Reform 

(N-44) 

P e r c e n t a g e o f 
Type o f Case | Respondents 

r 

Cases w i t h p r e j u d i c i a l s e x u a l h i s t o r y i n f o r m a t i o n 57.8 

Cases s p e c i f i c a l l y d e f i n e d by new law which were not i n c l u d e d i n o l d law 15.6 

Cases which c o u l d not have met r e s i s t a n c e r e q u i r e m e n t o f p r e v i o u s laws 13.3 

Cases i n v o l v i n g poor judgment on p a r t o f v i c t i m 13.3 

Cases i n v o l v i n g l a c k o f prompt r e p o r t 8.9 

Cases i n v o l v i n g male v i c t i m s | 6.7 

Cases i n w h i c h v i c t i m i s a p r o s t i t u t e I 4.A 

Cases I n v o l v i n g l e g a l l y s e p a r a t e d spouses 2.2 

Other | 6.7 

NOTE: M u l t i p l e r e s p o n s e s were a l l o w e d , so the t o t a l f o r the T a b l e exceeds 100 p e r c e n t . 
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p o l i c e o f f i c e r s ' d e c i s i o n s to seek w a r r a n t s and p r o s e c u t o r s ' d e c i s i o n s 
t o i s s u e them a r e l e f t e n t i r e l y t o t h e d i s c r e t i o n o f i n d i v i d u a l s i n 
t h e s e r o l e s . T h e i r v i e w s o f a p p r o p r i a t e s e x u a l b e h a v i o r and t h e i r 
a t t i t u d e s toward rape w i l l c l e a r l y c o l o r t h e i r j u d g m e n t s . Law r e f o r m e r s 
i n M i c h i g a n hoped t h a t the s t a t u t e would a c c o m p l i s h s y m b o l i c c h a n g e by 
s h i f t i n g the a t t i t u d e s and v i e w s o f members o f t h e c r i m i n a l j u s t i c e 
s y s t e m toward a p e r s p e c t i v e o f c r i m i n a l s e x u a l a s s a u l t more c o n s i s t e n t 
w i t h the d e f i n i t i o n o u t l i n e d i n the l a w . 

I n o r d e r t o a c h i e v e some m e a s u r e o f t h e i r d e f i n i t i o n s o f 

a p p r o p r i a t e — a s opposed t o c r i m i n a l — s e x u a l b e h a v i o r , r e s p o n d e n t s w e r e 

p r e s e n t e d w i t h two s c e n a r i o s p o r t r a y i n g t y p i c a l " m a r g i n a l " c a s e s : t h e 

f i r s t d e p i c t s the rape o f a g i r l by h e r b o y f r i e n d on a d a t e ; t h e s e c o n d 

i n v o l v e s the s e x u a l h a r a s s m e n t o f a s e c r e t a r y by h e r e m p l o y e r . E a c h 

s c e n a r i o has f o u r v e r s i o n s ; w i t h each s u c c e s s i v e v e r s i o n , t h e a s s a u l t 

becomes more f l a g r a n t . (See Q u e s t i o n n a i r e i n Appendix C.) C i r c u m s t a n c e s 

w h i c h c o n t r i b u t e to the " m a r g i n a l " n a t u r e o f t h e c a s e — t h a t i s , the f a c t 

t h a t the man and woman had b o t h b e e n d r i n k i n g o r t h a t t h e y had had a 

p r i o r s e x u a l r e l a t i o n s h i p - - w e r e s y s t e m a t i c a l l y e l i m i n a t e d f r o m e a c h 

s u c c e s s i v e v e r s i o n o f t h e s c e n a r i o s . In the f o u r t h v e r s i o n the o f f e n s e s 

d e s c r i b e d a r e most s e r i o u s : i n the d a t e s c e n a r i o t h e e l e m e n t o f f o r c e 

r e s u l t i n g i n p h y s i c a l trauma i s added; i n the o f f i c e s c e n a r i o c o e r c i o n 

i n the form of t h e t h r e a t o f l o s s of employment i s a d d e d . In none o f 

t h e f o u r v e r s i o n s o f e i t h e r s c e n a r i o does the woman c o n s e n t to the man's 

s e x u a l advances and, a c c o r d i n g t o t h e l a w , a l l f o u r v e r s i o n s o f b o t h 

s c e n a r i o s p o r t r a y b e h a v i o r s w h i c h a r e c r i m i n a l . 

S i n c e p o l i c e and p r o s e c u t o r s e x e r c i s e n e a r l y a b s o l u t e d i s c r e t i o n i n 

d e t e r m i n i n g whether o r n o t a c r i m e h a s b e e n c o m m i t t e d and a w a r r a n t 
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i s s u e d , a c r u c i a l measure of the law's impact i s whether t h e i r b e h a v i o r 

i s c o n s i s t e n t w i t h the law's g o a l of r e d e f i n i n g t h e c r i m e . A l l 

respondents were t h e r e f o r e asked to speculate about the case p r o c e s s i n g 

d e c i s i o n s p o l i c e and prosecutors might make i n s u c c e s s i v e v e r s i o n s of 

each of these h y p o t h e t i c a l s i t u a t i o n s . More s p e c i f i c a l l y , r e s p o n d e n t s 

were asked a f t e r reading each v e r s i o n of b o t h s c e n a r i o s : whether the 

p o l i c e would be l i k e l y to seek a w a r r a n t ( d e f e n s e a t t o r n e y s were n o t 

asked t h i s q u e s t i o n ) ; whether the prosecutor would be l i k e l y to i s s u e a 

warrant (judges were not asked t h i s q u e s t i o n ) ; and, i f a w a r r a n t were 

i s s u e d , what the charge would be. Judges and d e f e n s e a t t o r n e y s were 

asked to speculate as to whether a j u r y would be l i k e l y to c o n v i c t . 

Although a l l of the respondents had d o u b t l e s s l y e n c o u n t e r e d such 

cases before, i t i s important to emphasize that they were r e s p o n d i n g to 

h y p o t h e t i c a l s i t u a t i o n s . As the s o c i a l p s y c h o l o g i c a l l i t e r a t u r e has 

documented, b e h a v i o r a l i n t e n t i o n s and a c t u a l b e h a v i o r a r e not one and 

the same. Furthermore, the "demand" c h a r a c t e r i s t i c s of the i n t e r v i e w 

were l i k e l y to induce at l e a s t some r e s p o n d e n t s to g i v e what would be 

perceived as s o c i a l l y d e s i r a b l e , r a t h e r than a c c u r a t e , r e s p o n s e s . In 

order to minimize such r e s p o n s e b i a s , the r e s p o n s e s to the s c e n a r i o 

questions w i l l i n g e n e r a l be r e p o r t e d i n terms of a f a i l u r e to take 

a c t i o n . 

The p o l i c e s e l f - r e p o r t s i n d i c a t e t h a t the s e x u a l r e l a t i o n s h i p 

between the complainant and the a c c u s e d i s a c r u c i a l d e t e r m i n a n t of 

whether a warrant w i l l be sought. T h e i r responses show that i n v e r s i o n 

one of e i t h e r s c e n a r i o , the v i c t i m would not f a r e v e r y w e l l : h e r 

chances are about 50-50 that the p o l i c e o f f i c e r would f a i l to seek a 

warrant. 
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Forty-one percent would not seek a warrant i n the f i r s t s c e n a r i o , 

54 p e r c e n t would not seek one i n the second s c e n a r i o . In the l a s t 

v e r s i o n of each , however, i n which elements of c o e r c i o n or v i o l e n c e are 

present, respondents s a i d that very few o f f i c e r s would f a i l to seek a 

warrant (see Table 5.11). 

In the f i r s t s c e n a r i o , which p o r t r a y s a d a t e , the e x i s t e n c e of a 

previous sexual r e l a t i o n s h i p i s e l i m i n a t e d i n the t h i r d v e r s i o n and the 

percentage of p o l i c e not seeking warrants drops s h a r p l y from 4 1 p e r c e n t 

to 15 p e r c e n t . In the second scenario i n v o l v i n g sexual harassment, the 

sexual r e l a t i o n s h i p i s d e l e t e d i n v e r s i o n two and the p e r c e n t a g e of 

p o l i c e f a i l i n g to seek warrants again drops d r a m a t i c a l l y from 54 percent 

to 18 p e r c e n t . In the f o u r t h v e r s i o n s of both s c e n a r i o s , a l m o s t e v e r y 

o f f i c e r would seek a w a r r a n t . A c c o r d i n g to r e s p o n d e n t s , the o t h e r 

s i t u a t i o n a l c h a r a c t e r i s t i c s ( d r i n k i n g , the use of f o r c e and c o e r c i o n ) 

are of much l e s s e r consequence than i s the v i c t i m ' s sexual h i s t o r y w i t h 

her a s s a i l a n t . 

P r o s e c u t o r s g e n e r a l l y a g r e e w i t h the p o l i c e s e l f - r e p o r t s , but 

c r i s i s center s t a f f and judges have a c o n s i d e r a b l y more s k e p t i c a l view 

of p o l i c e behavior. Most b e l i e v e the p o l i c e w i l l act only i n the f o u r t h 

v e r s i o n of the s c e n a r i o s , where f o r c e and/or c o e r c i o n a r e p r e s e n t and 

the v i c t i m does not have a sexual h i s t o r y with the accused. 

There are many p o s s i b l e e x p l a n a t i o n s f o r t h i s d i v e r g e n c e , c h i e f 

among them that c r i s i s center s t a f f and judges are m e r e l y o b s e r v e r s of 

the warrant i s s u i n g process. Because they are not d i r e c t p a r t i c i p a n t s , 

as are p o l i c e and p r o s e c u t o r s , they t h e r e f o r e may not have a c c u r a t e 

knowledge of t h i s p r o c e s s . A l t e r n a t i v e l y , i t i s p o s s i b l e t h a t none of 



T a b l e 5.11 

P o l i c e and P r o s e c u t o r Responses to V a r i a t i o n s i n S c e n a r i o Items 

! 
P e r c e n t a g e 

Would F a i l to 
o f P o l i c e Who 

Seek W a r r a n t s : 
P e r c e n t a g e 
Would F a i l 

o f 
to 

P r o s e c u t o r s Who 
Issue W a r r a n t s : 

S c e n a r i o s 

| 
P o l i c e 

S e l f - R e p o r t s 
(N-39) 

P r o s e c u t o r 
Responses 

P r o s e c u t o r 
S e l f - R e p o r t s 

(N-40) 
P o l i c e 

Responses 

D a t e S c e n a r i o j 
P a s t sex h i s t o r y and d r i n k i n g 1 4 1 % 47% 90% 100% 

P a s t sex h i s t o r y — n o d r i n k i n g i 41 40 90 92 

No p a s t sex h i s t o r y — j i o d r i n k i n g i 15 7 42 33 

No p a s t sex h i s t o r y — n o d r i n k i n g 
and p h y s i c a l v i o l e n c e j 0 0 2 0 

O f f i c e S c e n a r i o 

P a s t sex h i s t o r y and d r i n k i n g 54% 65% 97% 87% 

No p a s t sex h i s t o r y — d r i n k i n g i 18 52 82 38 

No p a s t sex h i s t o r y — n o _ d r i n k i n g 10 15 30 20 

No p a s t sex h i s t o r y — n o d r i n k i n g 
t h r e a t s o f l o s s of employment 8 5 12 8 
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the groups gave t h o r o u g h l y a c c u r a t e r e p o r t s : the p o l i c e and p r o s e c u t o r s 

may be r e s p o n d i n g t o t h e demand c h a r a c t e r i s t i c s o f t h e i n t e r v i e w s , 

r e p o r t i n g more w i l l i n g n e s s t o p u r s u e c a s e s ; t h e j u d g e s may o n l y be 

g u e s s i n g on the b a s i s o f t h e b i a s e d s a m p l e o f c a s e s t h a t e v e n t u a l l y 

r e a c h them; and c r i s i s c e n t e r s t a f f s , i n t h e i r a d v e r s a r y r o l e , may be 

u n d e r e s t i m a t i n g the w i l l i n g n e s s o f p o l i c e t o a c c e p t c a s e s . 

A c c o r d i n g t o t h e i r s e l f - r epo r t s , p r o s e c u t o r s a r e l e s s l i k e l y t o 

take a c t i o n t h a n a r e the p o l i c e . N i n e t y p e r c e n t o f p r o s e c u t o r s r e p o r t 

t h a t t h e y would f a i l to i s s u e a w a r r a n t i n the f i r s t v e r s i o n o f the d a t e 

s c e n a r i o and 97 p e r c e n t would f a i l to do so i n the f i r s t v e r s i o n o f t h e 

s e x u a l harassment s c e n a r i o . These d a t a would i n d i c a t e t h a t p r o s e c u t o r s 

d i f f e r i n some i m p o r t a n t ways from p o l i c e . I n t h e d a t e s c e n a r i o , t h e 

e l i m i n a t i o n o f a p r e v i o u s s e x u a l r e l a t i o n s h i p as an element o f t h e c a s e 

( v e r s i o n t h r e e ) i s i m p o r t a n t : the p e r c e n t a g e o f p r o s e c u t o r s r e p o r t i n g 

t h a t t h e y w o u l d f a i l t o i s s u e w a r r a n t s d r o p s f r o m 90 p e r c e n t t o 42 

p e r c e n t . N e v e r t h e l e s s t h i s i n d i c a t e s t h a t a l m o s t h a l f t h e p r o s e c u t o r s 

would not i s s u e a w a r r a n t . A c c o r d i n g t o t h e s e d a t a , p r o s e c u t o r s a r e 

l i k e l y t o a c t o n l y when t h e woman i s v i o l e n t l y a t t a c k e d . A s o n e 

r e s p o n d e n t e x p l a i n e d , " P e t t i n g i m p l i e s c o n s e n t . " O n l y one p r o s e c u t o r 

r e p o r t e d t h a t he would r e f u s e to i s s u e a w a r r a n t i n t h e f o u r t h v e r s i o n 

where t h e r e was e v i d e n c e o f f o r c e and c o e r c i o n . 

The r e p o r t e d d i f f e r e n c e between the a c t i o n p r o s e c u t o r s and p o l i c e 

o f f i c e r s would t a k e i n t h e s e c a s e s i s even more pronounced i n t h e o f f i c e 

s c e n a r i o . W h i l e the e l i m i n a t i o n o f a p a s t s e x u a l r e l a t i o n s h i p b e t w e e n 

t h e s e c r e t a r y and h e r employer i s t h e key f a c t o r f o r the p o l i c e , f o r the 

p r o s e c u t o r s t h i s i s o f l i t t l e c o n s e q u e n c e : o n l y s i x a d d i t i o n a l 

p r o s e c u t o r s (an i n c r e a s e o f 15 p e r c e n t ) w o u l d be p e r s u a d e d t o a c t by 
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t h i s change. I n v e r s i o n t h r e e t h e o f f e n s e o c c u r s a s t h e s e c r e t a r y i s 

w o r k i n g l a t e as a f a v o r to h e r b o s s , r a t h e r t h a n f o l l o w i n g an o f f i c e 

p a r t y where she had been d r i n k i n g and " f l i r t i n g . " I t i s o n l y i n t h i s 

t h i r d v e r s i o n t h a t a m i n o r i t y (30 p e r c e n t ) o f p r o s e c u t o r s r e p o r t t h a t 

t h e y would n o t i s s u e a w a r r a n t . 

P r o s e c u t o r s not o n l y d e c i d e whether t o i s s u e a w a r r a n t , t h e y a l s o 

d e t e r m i n e the c h a r g e a t which t h e w a r r a n t w i l l be i s s u e d . The c h a r g e i s 

an i n d i c a t i o n o f the p r o s e c u t o r ' s p e r c e p t i o n o f t h e s e r i o u s n e s s o f t h e 

o f f e n s e , combined w i t h h i s o r h e r e x p e c t a t i o n s about the p l e a b a r g a i n i n g 

p r o c e s s . The man's b e h a v i o r d e s c r i b e d i n v e r s i o n f o u r o f t h e d a t e 

s c e n a r i o i s t e c h n i c a l l y C r i m i n a l S e x u a l C o n d u c t i n t h e f i r s t d e g r e e , 

p u n i s h a b l e by up t o 25 y e a r s i n p r i s o n . A l m o s t a l l o f t h e p r o s e c u t o r s 

(39 out o f 40) s t a t e t h e y would i s s u e a w a r r a n t i n t h i s l a s t v e r s i o n ; 

however, a l m o s t h a l f of t h e s e (49 p e r c e n t ) would i s s u e w a r r a n t s f o r CSC3 

and two would i s s u e w a r r a n t s f o r a s s a u l t . A s s a u l t i s a misdemeanor w i t h 

a maximum two y e a r s e n t e n c e . 

I n v e r s i o n f o u r o f t h e o f f i c e s c e n a r i o , t h e e m p l o y e r c o u l d 

t e c h n i c a l l y be c h a r g e d a t l e a s t w i t h CSC4 and p r o b a b l y w i t h s e c o n d 

d e g r e e C r i m i n a l S e x u a l C o n d u c t . O n l y one p r o s e c u t o r , h o w e v e r , w o u l d 

i s s u e a w a r r a n t f o r CSC2. Most would i s s u e w a r r a n t s a t CSC4, b u t f o u r 

would charge a s s a u l t and one s a i d the employer s h o u l d be c h a r g e d w i t h a 

c i v i l r i g h t s i n f r i n g e m e n t . 

T h e s e d a t a a r e e s p e c i a l l y s u r p r i s i n g i n l i g h t o f t h e common 

a s s u m p t i o n t h a t p r o s e c u t o r s " c h a r g e h i g h " i n o r d e r t o g a i n l e v e r a g e i n 

the p l e a - b a r g a i n i n g p r o c e s s . P r o s e c u t o r s i n t h i s i n s t a n c e a r e c e r t a i n l y 

not i n f l a t i n g the c h a r g e ; i n f a c t , the s e l f - r e p o r t s may i n d i c a t e t h a t 

t h e m a j o r i t y u n d e r c h a r g e . T h e s e d a t a a r e f u r t h e r e v i d e n c e t h a t 
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p r o s e c u t o r s do n o t r e a d i l y p u r s u e s e x u a l a s s a u l t c a s e s w h i c h do n o t 
conform to the " d a r k a l l e y " s t e r e o t y p e , and t h a t t h e i r d e c i s i o n s a r e 
i n c o n s i s t e n t w i t h the expanded d e f i n i t i o n o f s e x u a l a s s a u l t p r o v i d e d by 
t h e new s t a t u t e . 

I n s p i t e o f t h e new l a w , t h e v i c t i m ' s s e x u a l h i s t o r y c l e a r l y 

c o n t i n u e s t o i n f l u e n c e the d e c i s i o n s made a t c r i t i c a l p o i n t s i n c r i m i n a l 

j u s t i c e p r o c e s s i n g . P o l i c e a n d p r o s e c u t o r r e s p o n s e s t o t h e s e 

h y p o t h e t i c a l s i t u a t i o n s s u g g e s t t h a t i f a v i c t i m has e v e r been r e c e p t i v e 

to a man's s e x u a l a d v a n c e s — f r o m " f l i r t i n g " t o h a v i n g c o n s e n t e d t o 

i n t e r c o u r s e w i t h her a s s a i l a n t i n the p a s t — t h e n t h e s e o f f i c i a l s w i l l be 

l i k e l y t o d i s c o u n t h e r r e p o r t . T h e s e d a t a w o u l d i n d i c a t e t h a t t h e 

s y m b o l i c impact o f t h e l a w has y e t t o l i m i t d i s c r e t i o n so a s t o a l l o w 

many " m a r g i n a l " c a s e s i n t o the s y s t e m . I t would seem t h a t , c o n t r a r y t o 

the l a w ' s i n t e n t , i n many i n s t a n c e s i t i s s t i l l t h e v i c t i m , n o t t h e 

d e f e n d a n t , whose b e h a v i o r and p e r s o n a l c h a r a c t e r i s t i c s a r e s c r u t i n i z e d 

and j u d g e d . 

T h e r e a r e s e v e r a l p o s s i b l e e x p l a n a t i o n s f o r t h i s " b u s i n e s s a s 

u s u a l " e f f e c t . F i r s t , the a t t i t u d e s of t h o s e i n t h e c r i m i n a l j u s t i c e 

s y s t e m may be so i n g r a i n e d t h a t t h e y cannot change t h e i r b e h a v i o r e v e n 

when the change i s l e g i s l a t i v e l y mandated. A n o t h e r p o s s i b i l i t y i s t h a t 

the s y s t e m i t s e l f i s so complex and cumbersome t h a t any c h a n g e w h i c h 

does n o t i n v o l v e a r a d i c a l r e s t r u c t u r i n g o f t h e s y s t e m — w h e t h e r t h e 

change i s welcomed o r n o t — i s q u i c k l y d i l u t e d and d e f u s e d . 

To e x p l o r e t h e h y p o t h e s i s t h a t p r o s e c u t o r s who s a i d t h e y w o u l d 

i s s u e w a r r a n t s i n the e a r l y v e r s i o n s h a v e more e n l i g h t e n e d a t t i t u d e s 

about women and r a p e , p r o s e c u t o r s ' a t t i t u d e s toward s e x u a l a s s a u l t ( a s 
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measured on a S e x u a l A s s a u l t A t t i t u d e (SAA) S c a l e ) ^ were compared. F o r 
each s c e n a r i o p r o s e c u t o r s were d i v i d e d i n t o groups a c c o r d i n g t o w h e t h e r 
they s a i d they w o u l d i s s u e w a r r a n t s a f t e r v e r s i o n s o n e , t w o , t h r e e , 
f o u r , o r i s s u e d no w a r r a n t s a t a l l . Those p r o s e c u t o r s who e x p e c t e d t o 
i s s u e w a r r a n t s i n the e a r l y v e r s i o n s o f t h e s c e n a r i o s s c o r e d h i g h e r on 
the SAA S c a l e t h a n d i d t h o s e who w o u l d n o t p r o s e c u t e . The e f f e c t , 
a l t h o u g h n o t s t r o n g , i s s t a t i s t i c a l l y s i g n i f i c a n t , s u g g e s t i n g t h a t 
a t t i t u d e s p l a y an i m p o r t a n t r o l e i n the p r o s e c u t o r s ' r e s p o n s e s t o t h e s e 
sc enar i o s • 

I n a d d i t i o n t o the b a r r i e r s t o p r o s e c u t i o n p o s e d by a t t i t u d e s o f 

t h o s e i n t h e s y s t e m , o r g a n i z a t i o n a l c o n s t r a i n t s c a n u n d e r m i n e t h e 

i n t e n t i o n s o r c o u n t e r a c t the b e h a v i o r o f e v e n t h e most e n l i g h t e n e d o f 

I t s members. P r o s e c u t o r s e s p e c i a l l y a r e c o n c e r n e d a b o u t a c a s e ' s 

"winnab i 11 t y t h a t i s , t h e i r assessment of t h e i r c h a n c e s o f a c h i e v i n g 

c o n v i c t i o n . T h e i r w i n / l o s s r e c o r d i s one gauge by w h i c h p r o s e c u t o r s a r e 

e v a l u a t e d by the c r i m i n a l j u s t i c e h i e r a r c h y and by the w i d e r c o m m u n i t y . 

I t i s t h e r e f o r e not i n a p r o s e c u t o r ' s b e s t i n t e r e s t t o i s s u e w a r r a n t s 

f o r c a s e s w h i c h cannot be won. T h i s p r e o c c u p a t i o n w i t h c o n v i c t i o n r a t e s 

s e r v e s t o p r e v e n t t r a d i t i o n a l l y " u n w i n n a b l e " c a s e s f r o m e n t e r i n g t h e 

s y s t e m . And s e x u a l a s s a u l t c a s e s h a v e a l w a y s b e e n among t h e m o s t 

d i f f t c u l t t o w i n . 

The d a t a s u p p o r t the i n f e r e n c e t h a t t h e e a r l y v e r s i o n s o f t h e s e 

s c e n a r i o s d e p i c t c a s e s which p r o s e c u t o r s do not b e l i e v e a r e " w i n n a b l e " 

and t h i s p e r c e p t i o n , i n t u r n , w o u l d seem t o p r e v e n t t h e e n t r y o f 

m a r g i n a l c a s e s i n t o the s y s t e m . Few p r o s e c u t o r s who s t a t e t h a t t h e y 

would i s s u e w a r r a n t s i n e i t h e r v e r s i o n s one o r two o f t h e s c e n a r i o s do 

See A p p e n d i x D. 
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n o t e x p e c t t o be a b l e t o o b t a i n c o n v i c t i o n s . As t h e p r o p o r t i o n o f 
p r o s e c u t o r s i s s u i n g w a r r a n t s i n c r e a s e s , however, so does the p r o p o r t i o n 
who b e l i e v e the case can be won. Among those 39 p r o s e c u t o r s who w o u l d 
i s s u e w a r r a n t s i n the f o u r t h v e r s i o n o f t h e d a t e s c e n a r i o , o n l y f o u r 
b e l i e v e t h a t t h e y would n o t w i n the c a s e . And r e s p o n d i n g to t h e f o u r t h 
v e r s i o n o f t h e o f f i c e s c e n a r i o , o n l y f i v e p r o s e c u t o r s who w o u l d p u r s u e 
the c a s e t h i n k a j u r y would n o t c o n v i c t . Few p r o s e c u t o r s seem to be 
g i v e n to s y m b o l i c g e s t u r e s ( t h a t i s , i s s u i n g w a r r a n t s f o r c a s e s t h a t may 
n o t be won). Most w i l l not i s s u e w a r r a n t s u n l e s s t h e y e x p e c t t o g e t a 
c o n v i c t i o n . 

As one p r o s e c u t o r c o n c l u d e d , "The CSC s t a t u t e h a s e n l a r g e d t h e 

scope o f a c t i v i t i e s w h i c h a r e c o n s i d e r e d c r i m i n a l . But t h e c o m m u n i t y 

has n o t e q u a l l y e n l a r g e d i t s s e n s e o f what i s c r i m i n a l . The s t a t u t e 

s t i l l p r e c e d e s t h e s e n s e s o f s o c i e t y . " 

S p e c i f i c L e g a l P r o v i s i o n s I n f l u e n c i n g Change 

A c c o r d i n g to r e s p o n d e n t s , t h e l a w h a s had an i m p a c t o n numerous 

a s p e c t s o f t h e p r o c e s s i n g o f s e x u a l a s s a u l t c a s e s . To e x a m i n e t h e 

i n f l u e n c e o f s p e c i f i c p r o v i s i o n s o f the s t a t u t e , r e s p o n d e n t s were a s k e d , 

a t the o u t s e t o f t h e i n t e r v i e w , t o name t h e t h r e e most s i g n i f i c a n t 

a s p e c t s of t h e new l a w . 

The p r o h i b i t i o n o f s e x u a l h i s t o r y e v i d e n c e h a s b e e n l i n k e d t o 

improvements i n v i c t i m e x p e r i e n c e , i n c r e a s e s i n c o n v i c t i o n r a t e s and 

even women's w i l l i n g n e s s t o r e p o r t and p r o s e c u t e t h e s e c r i m e s . I t s 

g e n e r a l i m p o r t a n c e was u n d e r s c o r e d when two t h i r d s o f t h e r e s p o n d e n t s 

c i t e d t h i s p r o v i s i o n as most s i g n i f i c a n t . As shown i n T a b l e 5.12, h a l f 

t h e r e s p o n d e n t s f e l t t h e d e g r e e s t r u c t u r e wao i m p o r t a n t , n o t i n g 

s p e c i f i c a l l y t h e changes i n e l e m e n t s o f t h e c r i m e w h i c h c o m p r i s e t h e 
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p r o s e c u t o r ' s p r o o f s and t h e i r e f f e c t on c h a r g i n g and p l e a b a r g a i n i n g 

d e c i s i o n s . S e v e r a l of t h e s e r e s p o n d e n t s m e n t i o n e d t h a t u n d e r t h e new 

s t a t u t e , p e n e t r a t i o n i s not r e q u i r e d and c o n t a c t a l o n e c o n s t i t u t e s an 

o f f e n s e . 

N e a r l y a t h i r d o f a l l r e s p o n d e n t s (32 p e r c e n t ) d i s c u s s e d t h e 

r e v i s i o n i n t e r m i n o l o g y o r c o d i f i c a t i o n o f o l d s t a t u t e s ; most f e l t t h e 

i n c r e a s e d s p e c i f i c i t y o f d e f i n i t i o n s was h e l p f u l . A n o t h e r 23 p e r c e n t 

c i t e d the l a w ' s s y m b o l i c i m p a c t on s o c i e t y , m e n t i o n i n g i n c r e a s e s i n 

r e p o r t i n g and more p u b l i c c o n s c i o u s n e s s a b o u t s e x u a l a s s a u l t , and t h e 

f a c t t h a t t h e l a w " n o r m a l i z e s " t h e c r i m e , t r e a t i n g r a p e l i k e o t h e r 

a s s a u l t s * I n t h i s v e i n , two r e s p o n d e n t s f e l t t h a t t h e p u b l i c i t y 

s u r r o u n d i n g the law's passage had encouraged f a l s e r e p o r t i n g and l e d t o 

more unfounded c o m p l a i n t s o f s e x u a l a s s a u l t . 

Some r e s p o n d e n t s (17 p e r c e n t ) f e l t t h a t a l t e r a t i o n s i n r e s i s t a n c e 

and c o n s e n t s t a n d a r d s were among the l a w ' s most i m p o r t a n t c o n t r i b u t i o n s . 

The l a w ' s e f f e c t on t h e f u n c t i o n i n g o f t h e c r i m i n a l j u s t i c e s y s t e m 

i t s e l f was t h o u g h t b y 14 p e r c e n t t o be among i t s most s i g n i f i c a n t 

a s p e c t s , and an e q u a l number thought i t n o t e w o r t h y t h a t u n d e r t h e new 

s t a t u t e , b o t h men and women c a n p r o s e c u t e . T w e l v e p e r c e n t o f t h e 

r e s p o n d e n t s mentioned the l o w e r e d age o f c o n s e n t f o r s t a t u t o r y r a p e and 

the law's e x p l i c i t d e f i n i t i o n o f i n c e s t , and 6 p e r c e n t n o t e d t h a t a 

s e p a r a t e d spouse may now c h a r g e a former p a r t n e r w i t h s e x u a l a s s a u l t . 

S i x r e s p o n d e n t s (4 p e r c e n t ) r e f e r r e d t o c h a n g e s c o n c e r n i n g i n c a m e r a 

h e a r i n g s , and t e n (6 p e r c e n t ) t h o u g h t c h a n g e s i n c o r r o b o r a t i o n 

r e q u i r e m e n t s were i m p o r t a n t . 

Some r e s p o n d e n t s m e n t i o n e d i m p r o v e m e n t s i n v i c t i m e x p e r i e n c e 

w i t h o u t l i n k i n g t h e s e to s p e c i f i c a s p e c t s o f the l a w . They b e l i e v e t h a t 
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t h e new law i s more h u m a n e — t h a t t h e r e i s l e s s "rape i n the c o u r t r o o m " — 
o r t h a t i t o f f e r s the p o s s i b i l i t y o f s u c c e s s f u l p r o s e c u t i o n t o g r o u p s 
s u c h as p r o s t i t u t e s o r women who know t h e i r a t t a c k e r s . Except f o r t h e s e 
o b s e r v a t i o n s , few p e o p l e d i s c u s s e d those f a c e t s o f t h e l a w w h i c h most 
c h a l l e n g e t r a d i t i o n a l a s s u m p t i o n s about c u l t u r a l l y a c c e p t a b l e b e h a v i o r 
towards women. A l t h o u g h some r e s p o n d e n t s d i d m e n t i o n t h a t t h e d e g r e e 
s t r u c t u r e now i n c l u d e s " c o n t a c t " as an o f f e n s e ( t h a t i s , C S C 4 ) , t h e y 
were l i k e l y t o do so i n the c o n t e x t of p r o s e c u t o r s ' c h a r g i n g d e c i s i o n s 
r a t h e r t h a n i n l i g h t o f t h e l a w ' s r e f l e c t i o n o f c h a n g e s i n t h e 
s a n c t i o n e d b o u n d a r i e s o f c o n d u c t toward women. 

To e x p l o r e r e s p o n d e n t p e r c e p t i o n s of the law's s i g n i f i c a n c e i n more 

d e t a i l , r e s p o n s e s were r e g r o u p e d a c c o r d i n g t o w h e t h e r t h e y p e r t a i n e d 

p r i m a r i l y t o e v i d e n c e r e q u i r e m e n t s r e v i s e d u n d e r t h e C r i m i n a l S e x u a l 

C o n d u c t s t a t u t e . T h e s e i n c l u d e t h e e x c l u s i o n o f s e x u a l h i s t o r y 

e v i d e n c e , t h e removal of the need to p r o v e " r e s i s t a n c e to the utmost" o r 

t h e e l i m i n a t i o n of need f o r c o r r o b o r a t i n g w i t n e s s e s . 

T a b l e 5.13 shows t h a t o v e r t h r e e f o u r t h s of a l l r e s p o n d e n t s thought 

t h a t c h a n g e s i n e v i d e n c e r e q u i r e m e n t s w e r e among t h e l a w ' s m o s t 

s i g n i f i c a n t f e a t u r e s ; t h e a t t e n t i o n g i v e n t o t h e s e x u a l h i s t o r y 

e x c l u s i o n i s p r e d o m i n a n t . R o l e demands o f p a r t i c u l a r a c t o r g r o u p s seem 

to a c c o u n t f o r the s l i g h t d i f f e r e n c e s t h a t e m e r g e . P r e d i c t a b l y , a s a 

g r o u p , p r o s e c u t o r s (92 p e r c e n t ) named some a s p e c t of e v i d e n t i a r y r e f o r m 

more o f t e n t h a n d i d o t h e r s . P o l i c e a r e l e s s I n c l i n e d t h a n o t h e r s t o 

f e e l t h a t the e x c l u s i o n o f s e x u a l h i s t o r y e v i d e n c e i s i m p o r t a n t , b u t 

t h e y were more i m p r e s s e d than o t h e r s w i t h t h e c h a n g e i n c o r r o b o r a t i o n 

r e q u i r e m e n t s . None o f t h e d e f e n s e a t t o r n e y s c i t e d c o r r o b o r a t i o n 

r e q u i r e m e n t s as among the law's most i m p o r t a n t f e a t u r e s . 



T a b l e 5.12 

Three Most S i g n i f i c a n t A s p e c t s o f 
M i c h i g a n ' s C r i m i n a l Sexual Conduct S t a t u t e 

(N-160) 

Type of Change R e p o r t e d as 
Among Three Most S i g n i f i c a n t 

P e r c e n t a g e o f 
Respondents M e n t i o n i n g 

R e s t r i c t i o n o f s e x u a l h i s t o r y e v i d e n c e 

Degree s t r u c t u r e 

C o d i f i c a t i o n o f s t a t u t e s 

and r e v i s i o n i n t e r m i n o l o g y 

Impact on s o c i e t y 

Removal of r e s i s t a n c e s t a n d a r d s 

Gender n e u t r a l 

68. 1Z 

49.A 

31.9 

22.5 

16.9 

1A.A 

C r i m i n a l J u s t i c e system 
h a n d l i n g o f c r i m e 

Age o f v i c t i m i n s t a t u t o r y rape 

V i c t i m e x p e r i e n c e i n 
c r i m i n a l j u s t i c e s y s t e m 

A b i l i t y t o 
charge s e p a r a t e d spouse 

O t h e r 

1A.A 

11.8 

10.6 

5.6 

8.7 

Note: T o t a l s f o r t h i s open-ended q u e s t i o n add to more than 100 p e r c e n t because m u l t i p l e r e s p o n s e s were a l l o w e d . 
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T a b l e 5.13 

" E v i d e n t i a r y " Change by O c c u p a t i o n a l R o l e 

P e r c e n t a g e C i t i n g 

A c t o r Croup E v i d e n t i a r y Change 

Judges 

(N-32) 75.0% 

P r o s e c u t o r s 

(N=38) 92.1 

D e f e n s e A t t o r n e y s 

(N=29) 82.8 

P o l i c e 

(N-37) 67.6 

C r i s i s C e n t e r S t a f f 

(N-24) 75.0 

T o t a l 

(N=160) 78.8 Respondents' p e r c e p t i o n s o f t h e s i g n i f i c a n t a s p e c t s o f the law have 

I m p l i c a t i o n s f o r o t h e r s t a t e s w h i c h h a v e p a s s e d o r a r e c o n s i d e r i n g 

l e g i s l a t i o n s i m i l a r t o M i c h i g a n ' s . W h i l e t h e l i m i t a t i o n o n s e x u a l 

h i s t o r y e v i d e n c e i s c l e a r l y c r i t i c a l , the d e g r e e s t r u c t u r e and c h a n g e s 

i n c o d i f i c a t i o n and t e r m i n o l o g y c o n t r i b u t e i m p o r t a n t l y , f a c i l i t a t i n g a 

d i f f e r e n t a p p r o a c h t o s e x u a l a s s a u l t c a s e s . Perhaps because M i c h i g a n ' s 

s t a t u t e i s a " s w e e p i n g r e v i s i o n , " r e s p o n d e n t s f e e l i t h a s b r o u g h t 

c h a n g e s i n b o t h t h e c r i m i n a l j u s t i c e s y s t e m a n d i n s o c i a l n o r m s 

r e g a r d i n g women and r a p e . W i t h r a r e e x c e p t i o n s , t h e s e a s s e s s m e n t s w e r e 

v o i c e d r e g a r d l e s s o f r e s p o n d e n t s ' v a n t a g e p o i n t i n t h e s y s t e m ; t h e r e 

seems to be wide agreement among and between groups as t o the law's most 

s i g n i f i c a n t a s p e c t s . 



T a b l e 5.14 

Respondents' Views of Why the C r i m i n a l 
S e x u a l Conduct Law was N e c e s s a r y 

(N-127) 

Respondents' Views 
P e r c e n t a g e of 

Respondents M e n t i o n i n g 

R e s t r i c t s use of s e x u a l h i s t o r y e v i d e n c e 30. 7% 

R e f l e c t s o r changes s o c i e t y ' s v i e w o f rape 18. 1 

Improves v i c t i m e x p e r i e n c e 17.3 

S t a t u t e i s l o g i c a l and comprehensive 17.3 

Degree s t r u c t u r e o u t l i n e s c h a r g e s , s e n t e n c e s 15.7 

Changes r e s i s t a n c e and c o n s e n t s t a n d a r d s 15.0 

D e f i n e s t e r m i n o l o g y / c o d i f i e s 14.2 

Lowers age o f consent 7. 1 

A l t e r s c r i m i n a l J u s t i c e p r o c e s s i n g p r o c e d u r e s 5.5 

Makes c o n v i c t i o n e a s i e r A.7 

I s gender n e u t r a l 2.4 

P r o t e c t s s e p a r a t e d spouses .8 

N o t e : T o t a l s exceed 100 p e r c e n t because r e s p o n d e n t s gave up t o two responses t o t h i s q u e s t i o n . 
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Changes i n the p r o c e s s i n g of s e x u a l a s s a u l t c a s e s might h a v e t a k e n 
p l a c e w i t h o u t a new l a w . But an o v e r w h e l m i n g m a j o r i t y (75 p e r c e n t ) o f 
r e s p o n d e n t s f e l t t h a t M i c h i g a n ' s C r i m i n a l S e x u a l C o n d u c t s t a t u t e was a 
n e c e s s a r y r e v i s i o n , and once a g a i n t h e y emphasized the c o n t r i b u t i o n t h e 
l a w makes b y p r o h i b i t i n g s e x u a l h i s t o r y e v i d e n c e (31 p e r c e n t ) a n d 
i m p r o v i n g the v i c t i m ' s e x p e r i e n c e i n t h e c r i m i n a l j u s t i c e s y s t e m (18 
p e r c e n t ) . I n d e s c r i b i n g the r e a s o n s why a new law was needed, a f e m a l e 
p r o s e c u t o r s a i d , "The common l a w of rape was a t r o c i o u s . I t p r o s e c u t e d 
o r seemed to put the v i c t i m on t r i a l . " 

As T a b l e 5.14 shows i n more d e t a i l , r e s p o n d e n t s were i m p r e s s e d w i t h 

o t h e r s p e c i f i c f e a t u r e s o f M i c h i g a n ' s s t a t u t e , such a s i t s c l a r i t y and 

d e g r e e s t r u c t u r e , i t s changes i n r e s i s t a n c e and c o n s e n t s t a n d a r d s , and 

the t e r m i n o l o g y i t e m p l o y s . A s u b s t a n t i a l p r o p o r t i o n o f r e s p o n d e n t s 

s a i d a new l a w was needed p r i m a r i l y t o i n f l u e n c e o r t o r e f l e c t e m e r g i n g 

s o c i a l a w a r e n e s s a b o u t s e x u a l a s s a u l t , a n d s e v e r a l s p e c i f i c a l l y 

mentioned t h a t the law r e f o r m e f f o r t was n e c e s s a r y because i t g e n e r a t e d 

p u b l i c i t y about the c r i m e . 

I n a s s e s s i n g t h e n e e d f o r M i c h i g a n ' s l a w , n e a r l y h a l f t h e 

r e s p o n d e n t s gave a t t e n t i o n to f e a t u r e s o f the law r e l a t e d p r i m a r i l y t o 

t e c h n i c a l and p r o c e d u r a l i s s u e s - - t h e l a w ' s c l e a r and c o m p r e h e n s i v e 

a r t i c u l a t i o n o f c r i m i n a l l y a s s a u l t i v e b e h a v i o r s ; a n d i t s d e g r e e 

s t r u c t u r e , d e s i g n e d to f a c i l i t a t e p o l i c e i n v e s t i g a t i o n , p r o s e c u t o r s ' 

c h a r g i n g and p l e a b a r g a i n i n g d e c i s i o n s and j u d g e s ' s e n t e n c i n g o p t i o n s . 

And s e v e r a l r e s p o n d e n t s n o t e d t h a t t h e l a w made i t e a s i e r t o a c h i e v e 

c o n v i c t i o n s . These d a t a tend t o c o n f i r m t h e v a l u e and i m p o r t a n c e o f 

w r i t i n g laws w h i c h t a k e i n t o a c c o u n t the p r o c e d u r e s and t e c h n i q u e s w h i c h 

a r e e n t r e n c h e d f e a t u r e s o f t h e c r i m i n a l j u s t i c e s y s t e m . 
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Summary 

When r e s p o n d e n t s d e s c r i b e d t h e i r i m p r e s s i o n s o f t h e e f f e c t i v e n e s s 

o f M i c h i g a n ' s C r i m i n a l S e x u a l C o n d u c t l a w , t h e y n o t e d c o n s i d e r a b l e 

change i n a number o f a r e a s . F i r s t , t h e y a t t e s t t o the e x t e n t t o w h i c h 

j u d g e s ' d i s c r e t i o n , o p e r a t i n g i n t h e f o r m o f r u l i n g s on a d m i s s i b l e 

e v i d e n c e , i n s t r u c t i o n s t o j u r i e s , and d e m e a n o r and a t t i t u d e s t o w a r d 

v i c t i m s can i n f l u e n c e the outcome o f t r i a l s . R e s p o n d e n t s i n g e n e r a l 

s u g g e s t e d t h a t the l a w has l i m i t e d j u d i c i a l d i s c r e t i o n , p r i m a r i l y by 

e x p l i c i t l y r e s t r i c t i n g t h e u s e o f e v i d e n c e o f t h e v i c t i m ' s s e x u a l 

h i s t o r y . 

A second i n d i c a t i o n t h a t the l a w r e f o r m has been e f f e c t i v e d e r i v e s 

from r e s p o n d e n t s ' p e r c e p t i o n s , c o n s i s t e n t w i t h the i n c r e a s i n g c o n v i c t i o n 

r a t e , t h a t p r o s e c u t o r s ' c h a n c e s o f w i n n i n g s e x u a l a s s a u l t c a s e s h a v e 

i n c r e a s e d . Respondents c i t e d s p e c i f i c c h a r a c t e r i s t i c s o f t h e l a w a s 

r e s p o n s i b l e : 44 p e r c e n t c r e d i t e d t h e p r o h i b i t i o n o f s e x u a l h i s t o r y 

e v i d e n c e , 26 p e r c e n t t h e d e g r e e s t r u c t u r e , 8 p e r c e n t t h e i n c r e a s e d 

c l a r i t y and s p e c i f i c i t y o f t h e l a w , and 17 p e r c e n t a t t r i b u t e d t h e 

improvement to the e l i m i n a t i o n o f t h e r e q u i r e m e n t t h a t p r o s e c u t o r s prove 

r e s i s t a n c e and n o n c o n s e n t . 

F u r t h e r m o r e , d i f f e r e n t t y p e s o f c a s e s a r e now s u c c e s s f u l l y p u r s u e d 

by the c r i m i n a l j u s t i c e s y s t e m . Cases i n v o l v i n g v i c t i m s whose s e x u a l 

h i s t o r y might be damaging to the c a s e , c a s e s i n v o l v i n g s e p a r a t e d spouses 

o r m a l e v i c t i m s , i n c e s t c a s e s — a l l o f t h e s e a r e more l i k e l y t o b e 

c o n s i d e r e d l e g i t i m a t e to p u r s u e . Respondents d i s c u s s e d c a s e s i n w h i c h 

c o m p l a i n a n t s have p r e j u d i c i a l s e x u a l h i s t o r i e s , and t h o s e i n w h i c h t h e 

v i c t i m may not have u s e d "good j u d g m e n t " as t h e l a r g e s t c a t e g o r y o f 

c a s e s which can now be won. P r o s e c u t o r s can a l s o s u c c e e d w i t h c a s e s i n 
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w h i c h the c r i m i n a l a c t i v i t y was n o t e x p l i c i t l y c o v e r e d u n d e r t h e o l d 

s t a t u t e s , s u c h as t h o s e i n v o l v i n g m a l e v i c t i m s o r l e g a l l y s e p a r a t e d 

s p o u s e s . More i n d i v i d u a l s v u l n e r a b l e to t h i s c r i m e a r e r e c e i v i n g t h e 

a t t e n t i o n o f t h e c r i m i n a l j u s t i c e s y s t e m , where t h e y a l s o have a g r e a t e r 

l i k e l i h o o d o f c o n v i c t i n g t h e i r a s s a i l a n t s . 

A c r i t i c a l l y i m p o r t a n t e f f e c t o f t h e l a w r e f o r m i s i t s i m p a c t on 

v i c t i m s ' e x p e r i e n c e s i n the c r i m i n a l j u s t i c e s y s t e m . The r e s p o n d e n t s 

o v e r w h e l m i n g l y a g r e e t h a t due p r i m a r i l y t o t h e l a w ' s p r o h i b i t i o n o f 

s e x u a l h i s t o r y e v i d e n c e , v i c t i m s ' e x p e r i e n c e s w i t h i n the s y s t e m a r e now 

l e s s t r a u m a t i c . A s h i f t i n p u b l i c a t t i t u d e s toward the c r i m e o f s e x u a l 

a s s a u l t as w e l l as c r i s i s c e n t e r s u p p o r t f o r v i c t i m s a l s o c o n t r i b u t e t o 

humanize the p r o c e s s . And the improvement i n v i c t i m s ' e x p e r i e n c e was 

n o t p e r c e i v e d t o come a t the expense of d e f e n d a n t s ' r i g h t s . Two t h i r d s 

o f the r e s p o n d e n t s f a i l e d to d e t e r m i n e any a s p e c t o f t h e l a w t o be i n 

v i o l a t i o n o f d e f e n d a n t s ' r i g h t s . 

D e s p i t e t h e p r o g r e s s p e r c e i v e d to d e r i v e f r o m t h e p a s s a g e o f t h e 

l a w , t h e r e was l i t t l e e v i d e n c e o f s u b s t a n t i a l c h a n g e i n r e s p o n d e n t s ' 

d e f i n i t i o n s o f t h e c r i m e o f s e x u a l a s s a u l t — a t l e a s t t h o s e f o r w h i c h 

t h e y c o u l d a c h i e v e c o n v i c t i o n s . R e s p o n d e n t s f e e l i t i s e a s i e r f o r 

p r o s e c u t o r s t o w i n c a s e s u n d e r t h e new l a w , b u t t h e o l d s t e r e o t y p e s 

e n d u r e . I t i s c l e a r t h a t any k i n d o f s e x u a l i n v o l v e m e n t b e t w e e n t h e 

c o m p l a i n a n t and d e f e n d a n t weakens a c a s e . W i t h o u t d i s t i n c t e v i d e n c e 

t h a t f o r c e was u s e d , many c a s e s s i m p l y w i l l n o t be p u r s u e d . The l a w 

r e p r e s e n t s an e f f o r t t o b r o a d e n t h e d e f i n i t i o n o f s e x u a l a s s a u l t t o 

i n c l u d e a r e a l i s t i c range o f c o e r c i v e s e x u a l a c t i v i t y ; t h e d a t a show 

t h a t i t r e p r e s e n t s o n l y a b e g i n n i n g . 
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SUMMARY AND CONCLUSIONS 

Most r e s p o n d e n t s acknowledge t h a t s o c i a l norms s u r r o u n d i n g s e x u a l 

a s s a u l t were c h a n g i n g even b e f o r e the l a w ' s p a s s a g e ; t h e l a w s e r v e d t o 

r a t i f y a v a l u e s h i f t t h a t had a l r e a d y o c c u r r e d . As e v i d e n c e o f 

a l t e r a t i o n s i n c o m m u n i t y a t t i t u d e s , r e s p o n d e n t s r e f e r e n c e i n c r e a s e d 

p u b l i c c o n s t e r n a t i o n about the c r i m e , and more w i l l i n g n e s s among women 

t o r e p o r t a s s a u l t s and p u r s u e c o n v i c t i o n s . 

A t t h e t i m e o f the l a w ' s p a s s a g e , however, t h e l a w r e f o r m e r s were a 

s m a l l band o f women c o n c e r n e d about the t r e a t m e n t o f r a p e v i c t i m s i n the 

c r i m i n a l j u s t i c e s y s t e m . T h e y a l i g n e d t h e m s e l v e s w i t h l a w m a k e r s 

c o n c e r n e d w i t h c o n t r o l l i n g c r i m e and passed a law t h a t was a h e a d o f t h e 

t h i n k i n g of much o f the g e n e r a l p u b l i c . F r i e d m a n ( 196 7) s u g g e s t s t h a t 

i t i s a t t h i s p o i n t t h a t t h a t t h e l a w h a s i t s g r e a t e s t p o t e n t i a l f o r 

i m p a c t — f o r i n i t i a t i n g f u r t h e r s o c i a l change: 

( F ) r e s h l a w i s a h y b r i d ; h a l f r a t i f i c a t i o n , h a l f 
r e a l i n d u c e m e n t t o c h a n g e . F o r m a l l e g a l c h a n g e 
o f t e n comes a t the m i d d l e p o i n t i n a s o c i a l p r o c e s s 
w h i c h r e q u i r e s a number o f d i s t i n c t s t e p s f o r i t s 
c o m p l e t i o n . F o r m a l l e g a l c h a n g e r a t i f i e s t h o s e 
s t e p s a l r e a d y t a k e n , b u t i t f o r c e s o r h u r r i e s 
s o c i e t y a l o n g w i t h r e g a r d t o t h e s t e p s n o t y e t t a k e n 
( p . 3 6 3 ) . 

F i n d i n g s r e v e a l t h a t the law i n M i c h i g a n has been i m p l e m e n t e d s u c h 

t h a t t h e p r o c e d u r e s u s e d i n s e x u a l a s s a u l t c a s e s a r e i n many w a y s 

s i m i l a r to those used f o r o t h e r c r i m e s . The r e s u l t s a l s o s u g g e s t t h a t 

t h e r e a r e many a s p e c t s o f c r i m i n a l j u s t i c e p r o c e s s i n g t h a t a r e untouched 

by a s i n g l e l a w . To the e x t e n t t h a t the l a w f a i l s t o p r o v i d e g u i d e l i n e s 

and i n d i v i d u a l d i s c r e t i o n comes i n t o p l a y , t h e g o a l of " n o r m a l i z i n g " the 

t r e a t m e n t o f t h i s c r i m e r e m a i n s unmet. A l t h o u g h more v i c t i m s a r e a b l e 

t o pursue t h e i r c a s e s w i t h o u t d e r i s i v e and d i s c o u r t e o u s t r e a t m e n t w i t h i n 

the c r i m i n a l j u s t i c e s y s t e m , a number o f r e s p o n d e n t s c o n t i n u e t o be 



s k e p t i c a l o f women r e p o r t i n g s e x u a l a s s a u l t s and t o p u r s u e more r e a d i l y 

the c a s e s o f " w o r t h y " v i c t i m s . T h i s i s s u p p o r t e d by t h e f i n d i n g t h a t 

p o l y g r a p h s a r e used more f r e q u e n t l y i n s e x u a l a s s a u l t c a s e s t h a n i n 

e q u a l l y s e r i o u s c r i m e s and by r e s p o n d e n t s ' e s t i m a t e s t h a t t h e r e a r e more 

f a b r i c a t i o n s i n s e x u a l a s s a u l t r e p o r t s . Defense a t t o r n e y s c o n t i n u e t o 

i n v e s t i g a t e a n d , when t h e y c a n , t o i n t r o d u c e i n f o r m a t i o n a b o u t a 

c o m p l a i n a n t ' s s e x u a l h i s t o r y . 

The e f f e c t i v e n e s s o f M i c h i g a n ' s C r i m i n a l S e x u a l Conduct l a w c a n be 

d o c u m e n t e d d i r e c t l y i n t e r m s o f t h e t a n g i b l e g o a l s t h a t h a v e b e e n 

a c h i e v e d . C o n v i c t i o n s f o r C r i m i n a l S e x u a l Conduct i n t h e f i r s t d e g r e e 

( f o r m e r l y " f o r c i b l e r a p e " ) have i n c r e a s e d s u b s t a n t i a l l y as a f u n c t i o n o f 

t h e r e f o r m e d l a w . C o n s i s t e n t w i t h t h i s f i n d i n g , r e s p o n d e n t s s a i d t h a t 

p r o s e c u t o r s ' c h a n c e s o f a c h i e v i n g c o n v i c t i o n s h a v e i m p r o v e d . They 

a d d i t i o n a l l y r e p o r t e d t h a t p r o s e c u t o r s a r e a b l e t o w i n more t y p e s o f 

c a s e s t h a n t h e y were i n t h e p a s t , s u g g e s t i n g t h a t t h e l a w ' s p r o t e c t i o n 

e x t e n d s t o more groups o f p e o p l e . 

Respondents c i t e d s p e c i f i c p r o v i s i o n s o f the l a w as r e s p o n s i b l e f o r 

t h e s e c h a n g e s . P r o s e c u t o r s ' improved chances t o w i n c o n v i c t i o n s seem to 

d e r i v e from s h i f t s i n the b u r d e n o f p r o o f r e s u l t i n g from p r o h i b i t i n g the 

use o f s e x u a l h i s t o r y e v i d e n c e and e l i m i n a t i o n o f t h e n e e d t o p r o v e 

r e s i s t a n c e and n o n c o n s e n t . The way i n w h i c h t h e l a w s t r u c t u r e s t h e 

o f f e n s e i n t o d e g r e e s w i t h punishment commensurate w i t h t h e s e r i o u s n e s s 

o f t h e c r i m e a l s o c o n t r i b u t e s t o i m p r o v e t h e c h a n c e s o f c o n v i c t i o n . 

T h i s f e a t u r e o f t h e l a w a l l o w s p r o s e c u t o r s t o p l e a b a r g a i n down to a sex 

o f f e n s e w h i c h r e f l e c t s t h e n a t u r e o f t h e c r i m e . R e s p o n d e n t s b e l i e v e 

t h a t t h e sex n e u t r a l language o f t h e l a w and i t s i n c r e a s e d c a p a c i t y t o 

p r o t e c t t h o s e w i t h p o t e n t i a l l y p r e j u d i c i a l s e x u a l h i s t o r i e s a l s o 
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i n c r e a s e s t h e t y p e s o f c a s e s t h a t h a v e a c h a n c e f o r c o n v i c t i o n . 

Respondents f e l t t h a t the v i c t i m ' s e x p e r i e n c e i n t h e c r i m i n a l j u s t i c e 

s y s t e m , w h i l e d i f f i c u l t , i s l e s s onerous t h a n i t was i n t h e p a s t . The 

law's l i m i t a t i o n o f s e x u a l h i s t o r y e v i d e n c e was o v e r w h e l m i n g l y c r e d i t e d 

w i t h t h i s improvement. 

F r o m t h e p e r s p e c t i v e o f t h o s e who i m p l e m e n t i t t h e r e i s 

c o n s i d e r a b l e e v i d e n c e t h a t t h e l a w h a s a c h i e v e d t h e g o a l o f e x e r t i n g 

some c o n t r o l on d e c i s i o n - m a k e r s i n the c r i m i n a l j u s t i c e s y s t e m . I t h a s 

a l s o succeeded i n b r i n g i n g the l e g a l s t a n d a r d s f o r c a s e s more i n l i n e 

w i t h t h o s e used f o r o t h e r v i o l e n t c r i m e s r e d u c i n g t h e t r a u m a v i c t i m s 

have t r a d i t i o n a l l y s u f f e r e d w h i l e p r o s e c u t i n g t h e i r a s s a i l a n t s . 

The e v i d e n c e i s more e q u i v o c a l w i t h r e g a r d t o the l a w ' s c a p a c i t y t o 

c o n s t r a i n the b o u n d a r i e s o f s a n c t i o n e d b e h a v i o r t o w a r d s women. When 

r e s p o n d e n t s w e r e a s k e d a b o u t t h e c r i m i n a l n a t u r e o f s p e c i f i c 

h y p o t h e t i c a l s i t u a t i o n s d e s i g n e d to r e f l e c t the e x p a n d e d d e f i n i t i o n o f 

s e x u a l c r i m e s c o n t a i n e d i n t h e l a w , many, p a r t i c u l a r l y p r o s e c u t o r s , 

seemed h e s i t a n t t o p u r s u e c a s e s h a v i n g c h a r a c t e r i s t i c s the l a w r e f o r m e r s 

s p e c i f i c a l l y hoped would be p r o s e c u t e d under the new s t a t u t e . The d a t a 

r e v e a l e d t h a t c r i m i n a l j u s t i c e o f f i c i a l s h a v e n o t y e t a s s i m i l a t e d t h e 

e x p l i c i t r e d e f i n i t i o n o f rape c o n t a i n e d i n the new l a w ' s s t r u c t u r e . And 

f u r t h e r , s e v e r a l r e s p o n d e n t s c o n t i n u e to a d h e r e t o a s i m p l e d i c h o t o m y 

b e t w e e n " r e a l r a p e " a n d o t h e r s e x c r i m e s . A c c o r d i n g t o t h i s 

p e r s p e c t i v e , " r e a l r a p e " i s committed by s e x u a l p s y c h o p a t h s who p r e y o n 

s t r a n g e r s . T h e r e i s no argument about the r e l e v a n c e o f the law i n t h e s e 

b r u t a l c a s e s . But the a p p l i c a t i o n o f t h e l a w t o o t h e r a r e a s o f s e x u a l 

c o n d u c t i s c o n s i d e r e d , a c c o r d i n g to one r e s p o n d e n t , t o be " m e s s i n g w i t h 

t h e f o l k w a y s . " ( T h i s r e s p o n d e n t was c l e a r l y r e f e r e n c i n g Sumner's o f t e n -r t d e n t 
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s ta ted dictum that "Stateways cannot change Folkways.") 

O v e r a l l , these f ind ings were c o n s i s t e n t a c ro s s the s i x c o un t i e s 

s t ud i ed , i n d i c a t i ng that the CSC Statute has had a p e r v a s i v e e f f e c t i n 

Michigan regardless of the unique c h a r a c t e r i s t i c s o f d i f f e r e n t r e g i on s 

or j u r i s d i c t i o n s . This f i nd ing runs counter to the i n t u i t i o n t ha t i n 

r u r a l count ies , e s p e c i a l l y those l a ck ing c r i s i s c e n t e r s , a law re form 

might be implemented to a l e sse r extent than in an urban area or one i n 

which cons t i tuenc ies more c l o s e l y monitor the c r i m i n a l j u s t i c e s y s t em. 

The implementation and e f fec t iveness of the s t a t u t e do not seem to be 

dependent on demographic or other environmental f a c t o r s . 

Determinants of the Law Reform's Ef fec t iveness 

Several condi t ions emerged as important to the imp l emen t a t i on and 

e f fect iveness of the l aw : (1) communica t ion of the law to a f f e c t e d 

i n d i v i d u a l s , p a r t i c u l a r l y t h o s e o f f i c i a l s r e s p o n s i b l e f o r i t s 

imp lementa t ion ; (2) s p e c i f i c p r o v i s i o n s of the law which se rved to 

reduce the amount of d i s c r e t i o n used by members of the c r im ina l j u s t i c e 

system to p roces s c a s e s ; (3) p e r c e i v e d c o s t s and b e n e f i t s to those 

involved wi th implementing the law; and (4) con t inuous m o n i t o r i n g and 

pressure by an t i - rape groups. 

Communication of the Law to Affected I nd iv idua l s 

More t h an one l e g a l r e f o r m has f a i l e d s i m p l y b e c au s e the 

i n d i v i du a l s r e s pon s i b l e f o r implement ing i t had no knowledge of the 

reform (Robertson and Te i te lbaum, 1973, M e d a l i e , Z e i t z and A l exande r 

1968; L e f s e tn , S tapleton and Teitelbaum, 1969). F a m i l i a r i t y w i t h the 

l aw 's options and in tent among judges, a t torneys and c r i s i s center s t a f f 

i n Michigan was impress ive . While some respondents were uncer ta in about 
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some of i t s aspects , most had d e t a i l ed working knowledge of the law and 

i t s p r ov i s i on s . 

The law reformers descr ibe Mich igan ' s C r imina l Sexua l Conduct law 

as "a wrenching change from the past" (Nordby, 1978). E a r l y opponents 

of the law reform an t i c ipa ted problems wi th d i s s em ina t i on of the l e g a l 

changes to r e l e v a n t p u b l i c o f f i c i a l s . They f e l t t he l aw was t oo 

c o m p l e x , t e c h n i c a l and a w k w a r d l y worded to be u n d e r s t o o d and 

implemented. In r e t rospec t , however, r e spondents c i t e d the scope and 

complexity of the law as one reason for i t s e f f e c t i v e imp l emen t a t i on . 

As one judge described i t , 

The law was so d i f f e r en t from the previous s t a t u t e , 
i t was so much more comprehensive and complex t ha t 
i t r e q u i r e d a t o t a l a d m i n i s t r a t i v e c h a n g e . I t 
became important for every person i n the system to 
at tend seminars and t r a i n i ng s e s s i on s to de te rmine 
what the new law would mean for him or he r . 

Workshops for p o l i c e , conducted by people both w i t h i n and o u t s i d e 

of s h e r i f f ' s o f f i c e s and p o l i c e d e p a r t m e n t s , p r o v i d e d t e c h n i c a l 

i n f o r m a t i o n about the l a w ' s a p p l i c a t i o n . They i n c r e a s e d the 

p ro fess iona l i sm of those who hand le s exua l a s s a u l t cases as w e l l as 

focusing a t t e n t i o n on the c r i m e , o f t en c r e a t i n g an o p p o r t u n i t y f o r 

c r i s i s center workers and p o l i c e to d iscuss opt ions for coopera t ion . 

Since the p r o v i s i o n s were so p r o g r e s s i v e compared w i t h the o l d 

s t a tu t e , and compared wi th those in almost any other s t a t e , the re form 

e f fo r t received a great deal of p u b l i c i t y . The e a r ly a t t en t ion from the 

media provided an important channel of communication to c r im ina l j u s t i c e 

system o f f i c i a l s as w e l l as to the g ene r a l p u b l i c . A d d i t i o n a l l y , 

p rominent p r o s e c u t i n g a t t o r n e y s i n M i c h i g a n saw t he change as 

p o t e n t i a l l y problematic for them and became involved w i t h d r a f t i n g the 

language o f some of the p r o v i s i o n s . Because a c r i t i c a l g roup o f 
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i nd i v i dua l s involved wi th the law on a d a i l y bas is developed a p e r s ona l 
stake i n i t , they helped to insure i t s implementation. 

Reduction of D i s c r e t i o n Through Sp e c i f i c Legal Gu ide l ines 

"Where the law ends , d i s c r e t i o n b e g i n s " ( D a v i s , 
1969) . 

Since l e g a l ru les cannot be w r i t t en to cover a l l re levant dec i s ions 

made i n the c r i m i n a l j u s t i c e s y s t em, d i s c r e t i o n i s e x e r c i s e d at a l l 

phases of case p r o c e s s i n g , f rom p o l i c e i n v e s t i g a t i o n to f i n a l 

d i s p o s i t i o n . . Sexual a s s a u l t c a s e s , perhaps more than o t h e r s , a r e 

v u l n e r a b l e to s t e r o t y p i c a l t h i n k i n g and b i a s e s of members o f the 

c r im in a l j u s t i c e system (Bur t , 1980; F i e l d , 1978), and in the pas t t h i s 

r e s u l t e d i n u n n e c e s s a r y t r auma f o r v i c t i m s and r e l a t i v e l y few 

conv ic t ions for r a p i s t s . 

The Cr imina l Sexual Conduct s ta tute was therefore designed to l i m i t 

the amount of d i s c r e t i o n that c r im ina l j u s t i c e o f f i c i a l s could exe rc i se : 

s p e c i f i c types of offenses were c l e a r l y and c a r e f u l l y def ined , s p e c i f i c 

types of evidence were allowed or p r oh i b i t e d , s p e c i f i c groups o f people 

were covered unambiguously by the l aw. Whi l e t h i s c o n t r i b u t e d to the 

c o m p l e x i t y of the l aw , i t gave c l e a r and e x p l i c i t d e f i n i t i o n to 

procedures appropria te i n the processing of these c r i m e s , and reduced 

the amount of d i s c r e t i o n actors can e x e r c i s e . The respondents f e l t t h i s 

to be p a r t i c u l a r l y true for judges: because the law s ta tes the s p e c i f i c 

instances under which sexual h i s t o r y can be a d m i t t e d , i t narrows the 

range of j u d i c i a l d i s c r e t i o n i n t h i s r e g a r d . P o l i c e and p r o s e cu t o r s 

descr ibe the charging and warrant i s su ing dec i s ions as much eas ie r under 

the l aw 's gu ide l ines which make c l ea r the behaviors which c o n s t i t u t e a 

c r ime. Because the law c a r e f u l l y defines procedures and approaches to 
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sexual a s s a u l t c a s e s , i t p l a c e s l i m i t s on d i s c r e t i o n and t h e r e f o r e 
assures greater adherence to the l aw ' s i n t e n t . 

Costs and Benef i t s of Implementing the Law 

A l aw ' s implementation i s enhanced to the extent that there i s some 

immediate and obv ious g a i n f o r those who en fo rce o r work w i t h i t 

r o u t i n e l y . Those responsible f o r implement ing the law must p e r c e i v e 

that the bene f i t s outweigh the c o s t s . But i d e n t i f y i n g the i n c e n t i v e s 

which w i l l a s su re b e h av i o r c o n s i s t e n t w i t h a l e g a l change i s n o t 

s t r a i g h t f o r w a r d . The m o t i v a t i o n to imp l emen t a new l a w w i l l be 

inf luenced by i n d i v i du a l c h a r a c t e r i s t i c s , such as p e r s ona l goa l s and 

i n t e r e s t s , s o c i a l i z a t i o n , and r e spec t f o r the law and i t s u n d e r l y i n g 

purpose; and bureaucrat ic cons ide ra t ions , such as the amount of change 

r e q u i r e d by the l aw , the s o c i a l - p o l i t i c a l c on t ex t i n w h i c h t h o s e 

a l t e r a t i on s take place and formal or informal i n s t i t u t i o n a l support f o r 

or oppos i t ion to the l e g a l reform. 

Mich igan ' s Cr imina l Sexual Conduct s ta tute o f f e r ed at l e a s t t h ree 

b ene f i t s . F i r s t , once the o f f i c i a l s of the c r i m i n a l j u s t i c e system 

became f a m i l i a r wi th the law, i t made t h e i r j ob s e a s i e r . The law i s 

e x p l i c i t wi th regard to evidence required to pursue a charge f o r CSC i n 

the f i r s t , second, t h i r d or f o u r t h d eg ree , and p o l i c e a re t h e r e f o r e 

p r ov i d ed g u i d e l i n e s f o r c onduc t i ng more f o c u s e d i n v e s t i g a t i o n s . 

Consequently, they often have a s tronger bas i s for seeking warrants from 

p r o s e c u t o r s . S i m i l a r l y , p r o s e cu t o r s have s p e c i f i c g u i d e l i n e s f o r 

c h a r g i ng d e c i s i o n s and w i t h t he imp roved p o l i c e i n v e s t i g a t i o n 

techniques, t h e i r l i k e l i h o o d of ach ieving conv ic t ions i s i nc reased . 

S e c o n d , c r i m i n a l j u s t i c e o f f i c i a l s were a b l e t o u s e t h e 

implementation of the law to t h e i r own p o l i t i c a l advantage. A number of 
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respondents viewed the l aw ' s passage as evidence of a vocal and powerful 

c o n s t i t u e n c y s e ek ing t oughe r t r e a t m e n t o f t h i s c r i m e . S e v e r a l 

p rosecutors se t up s p e c i a l p rocedures o r p o l i c i e s to p roces s these 

c r imes . They then c i t e d t h i s as evidence of t h e i r s e n s i t i v i t y to t h i s 

i ssue o r , of ten s imul taneously , as evidence of t h e i r e f f e c t i ve " l aw and 

o r d e r " s t a n c e . In bo th cases they f e l t t h i s would f u r t h e r t h e i r 

p o l i t i c a l careers and help to win e l e c t i o n s . 

F i n a l l y , a number of respondents described themselves as r e l i e v e d 

that the law had been passed because i t b e t t e r r e f l e c t e d t h e i r own 

v a l ue s . To the extent that the law was c o n s i s t e n t w i t h p e r sona l and 

p o l i t i c a l goals and the ideology of i n d i v i d u a l members of the c r i m i n a l 

j u s t i c e system, i t s implementation was fu r thered . 

Moni tor ing and P o l i t i c a l Pressure 

Su s t a i n ed e f f e c t i v e n e s s of l e g a l change r e q u i r e s c o n t i n u o u s 

monitoring of the l aw ' s implementa t ion by o r g a n i z a t i o n s and i n t e r e s t 

groups. Ongoing a t t en t ion makes compliance or non-compliance w i t h the 

law v i s i b l e , and maintains the l e v e l of concern that i n i t i a l l y brought 

about the reform. This p ressure s e rves to m i t i g a t e the b u r e a u c r a t i c 

i n e r t i a and cooptat ion that undermines any l ega l change. 

As Carmen and Moody (1973) w r i t e w i t h r egard to the passage of 

l i b e r a l abor t ion laws: 

What e l udes t h i s n a i v e f a i t h i n l e g a l reform to 
b r i n g a b o u t s o c i a l c h a n g e i s t h e immense 
in t rans igence of human beings and the s o c i a l systems 
w h i c h t h ey b u i l d t h a t a v o i d any m e a n i n g f u l 
t ransformation of the s tatus q u o . . . No wars are won 
i n s o c i a l change when laws a re p a s s e d ; o n l y an 
important b a t t l e i s won. The hard and d i f f i c u l t 
s t r u g g l e i s i n c h a n g i n g m inds and r e s h a p i n g 
i n s t i t u t i o n s to accommodate new p o s s i b i l i t i e s t ha t 
l i e ahead (p. 106). 



150 

In M i c h i g a n , t h e r e a r e s e v e r a l g r oup s t h a t m o n i t o r e d t h e 

implementation of the Cr imina l Sexual Conduct s t a t u t e . F i r s t , c r i s i s 

c en te r s , i n t h e i r advocacy r o l e w i t h v i c t i m s , a re o f t e n p r e sen t a t 

c ou r t . They not o n l y o f f e r s uppor t to v i c t i m s , but can observe the 

extent of compl i ance o r non-compl iance w i t h the l aw on the p a r t o f 

a t t o r n e y s , j udges and p o l i c e . In one community the c r i s i s c e n t e r 

intervened d i r e c t l y on behalf of a v i c t i m , pos t ing s e cu r i t y f o r cos ts to 

force the p rosecutor ' s o f f i c e to charge CSC l . 

Other o r g a n i z a t i o n s , such as the Women's J u s t i c e Center i n D e t r o i t , 

have been involved i n court watching and other moni tor ing a c t i v i t i e s to 

insure that the p rov i s ions of the law are f u l l y f o l l o w e d . The Women's 

J u s t i c e Center has a l so been instrumental i n work ing to e l i m i n a t e the 

use of p o lyg r aphs w i t h s exua l a s s a u l t v i c t i m s i n D e t r o i t . W h i l e 

polygraph use i s not addressed by the law, con t inua t ion of t h i s p r ac t i ce 

i s c l e a r l y r e l a t e d to the g e n e r a l t r e a t m e n t o f s e x u a l a s s a u l t 

c o m p l a i n a n t s . The Women's J u s t i c e C e n t e r has f o c u s e d communi ty 

a t t en t i on on t h i s i ssue which has imp l i c a t i on s for other phases of case 

processing more d i r e c t l y affected by the law. 

The media have a lso continued to cover i s s u e s r e l a t e d to the law 

reform. This sustained in te res t does not go unnot iced by those i n the 

c r im in a l j u s t i c e s y s t em. The people I n t e rv i ewed were aware of and 

influenced by the a c t i v i t i e s of community groups and pub l ic a t t en t ion to 

sexual a s s au l t . As one p o l i c e o f f i c e r s a i d , "We l i v e and d i e by the 

p ress . " 

The L im i t s of Law Reform 

While c h a r a c t e r i s t i c s of the law and c on s t i t u enc i e s t ha t advanced 

i t s imp lemen ta t ion have been i d e n t i f i e d , the f i n d i n g s n e v e r t h e l e s s 
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i n d i c a t e the s ho r t comings of law re form as a s o l u t i o n to the r ape 
problem. Sexual a ssaul t complainants may s t i l l face d i s t r u s t , and the 
system s t i l l appears to spend an i n o r d i n a t e amount of t ime t r y i n g to 
d i s t i n gu i s h between rapes that are " f r i e n d l y " or " r e a l " and v i c t i m s who 
are "worthy" or "blameworthy." And whi le the law in theory expands the 
d e f i n i t i o n of a s s au l t i v e behaviors , i n p r a c t i c e , i n d i v i dua l s w i t h i n the 
system may not concur wi th the l aw 's a r t i c u l a t i o n of c r im ina l a c t s . The 
law reform in Michigan acknowledged and i n s t i t u t i o n a l i z e d a s h i f t i n the 
boundaries of acceptable behavior . I t d i s t i l l e d and advanced emerging 
s o c i a l d e f i n i t i o n s of c e r t a i n behaviors , r ecogniz ing t h e i r e s s e n t i a l l y 
coerc ive and v i o l e n t na ture . At the same t ime, the law placed l i m i t s on 
the extent to which i n d i v i d u a l c h a r a c t e r i s t i c s of sexual a ssaul t v i c t ims 
and i n d i v i d u a l b iases of c r im ina l j u s t i c e system o f f i c i a l s can a f f e c t 
dec i s ions made i n these cases. The s t a t u t e i n c r e a s ed the p r o b a b i l i t y 
that conv ic t ions can be achieved and i t r educed the p o s s i b i l i t y t h a t 
v i c t ims of sexual a ssau l t w i l l have t h e i r p r i v a c y u n f a i r l y invaded i n 
the process of pursuing p rosecu t ion . 

The Cr imina l Sexual Conduct s ta tute has s ub s t an t i a l l y addressed the 

g o a l s o f the l aw r e f o r m e r s . But l i k e a l l l e g a l r e f o r m s , the 

implementation of t h i s law i s imperfect and i t s impact l i m i t e d . These 

areas represent f r on t i e r s of s o c i a l change that must be advanced through 

other mechanisms. A r i s k e x i s t s i n the imp lemen ta t i on of a law as 

t imely and e f f e c t i v e as M i c h i g a n ' s C r i m i n a l Sexual Conduct s t a t u t e . 

There i s the r i s k t h a t the passage of the law w i l l be v i ewed as a 

s o l u t i o n , w i l l d u l l s o c i a l s e n s i b i l i t i e s to u n r e so l v ed p rob l ems , w i l l 

slow the impetus for fur ther reform. 
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Chapter 7 
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RECOMMENDATIONS 

The fundamental concept i n s o c i a l s c i e n c e i s Power 
in the same sense in which Energy i s the fundamental 
concept i n physics ( R u s s e l l , 1939). 

Mich igan ' s C r imina l Sexual Conduct s ta tu te i s sound and f e a s i b l e . 

The f i n d i n g s show t h a t , i n t he m a i n , t h e l aw w o r k s . I t s most 

c omp l i c a t e d f e a t u r e , the degree s t r u c t u r e ; i t s most c o n t r o v e r s i a l 

aspect , the broadened d e f i n i t i o n of sexual a s s au l t ; and i t s most r a d i c a l 

departure from t r a d i t i o n , the r e s t r i c t i o n on s exua l h i s t o r y e v i d e n c e , 

have led to improved chances for successful p r o s e cu t i on , the i n c l u s i o n 

of c e r t a i n k inds of cases not t r i e d under the o ld s ta tu tes and l e s sened 

v i c t i m trauma. 

But the l aw ' s impact i s l a r g e l y dependent on the suppor t g i v en to 

i t by the c r im ina l j u s t i c e system, a system which i n t e rp re t s the law to 

s u i t i t s own convenience and b i a s . The b a s i s f o r f u r t h e r change need 

not be f u r t h e r l e g a l r e f o rm , but thorough r e g u l a t i o n and s t r i n g e n t 

suppor t of the s t a t u t e ' s a p p l i c a t i o n w i t h i n the s y s t em. Improved 

implementation of M i c h i g a n ' s C r i m i n a l Sexua l Conduct s t a t u t e can be 

assured only by monitoring the c r im in a l j u s t i c e system to expose e f fo r t s 

to i gnore the l a w ' s p r o v i s i o n s o r to m i s cons t r ue i t s i n t e n t . The 

e f fo r t s of e x t r a l ega l agencies and i n s t i t u t i o n s i n v o l v e d i n h a nd l i ng 

sexual assaul t cases, i n c l ud i ng h o s p i t a l emergency rooms and a s s a u l t 

c r i s i s centers , must be concentrated and coordinated to f a c i l i t a t e the 

implementation of the l aw. 

Our research and observations have the g r e a t e s t b e a r i ng upon the 

imp l emen t a t i on of a l e g a l r e f o r m once e n a c t e d , f o c u s i n g on the 

channeling and containment of d i s c r e t i o n i n the c r im ina l j u s t i c e system. 

For i n s p i t e of the l a w ' s r e l a t i v e success In e x e r t i n g c o n t r o l over 
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dec is ions made, the exerc i se of d i s c r e t i o n by c r i m i n a l j u s t i c e power-

holders subverts change. S i l e n t r u l e s and unwarranted p r e roga t ives can 

operate to a l low p rov i s ions of the law to be d i s r e g a r d e d : some cases 

are denied entry in to the c r im ina l j u s t i c e system, whi le others p roceed 

as i f the law reform had not occur red . The law has no compel l ing power 

o f i t s own; concerned i n d i v i d u a l s and i n v o l v e d o r g a n i z a t i o n s must 

provide the power to change bureaucracies which by na tu re r e s i s t even 

mandated change. 

P l a i n t i f f At torney 

The a v a i l a b i l i t y of independent l e g a l counse l f o r rape v i c t i m s 

would be the s i n g l e most p o w e r f u l s t r a t e g y f o r m o n i t o r i n g and 

i n f luenc ing the handling of sexual a ssaul t cases i n the c r im ina l j u s t i c e 

system. P r i va t e p r a c t i c e a t to rneys , suppor ted by community groups o r 

rape c r i s i s c en t e r s can e f f e c t i v e l y work as a d vo c a t e s f o r a r ape 

v i c t i m ' s i n t e r e s t s by r e duc i ng c a su a l or c a r e l e s s d i s r e g a r d f o r her 

r i g h t s . Legal counsel should be a v a i l ab l e to the v i c t i m r e g a r d l e s s of 

whether she d e c ide s to r e po r t the c r i m e , but such a t t o r n e y s wou ld 

u sua l ly be contacted by the p o l i c e or a c r i s i s c e n t e r . T h i s a t t o r n ey 

should be given the au thor i ty to i n t e r v e n e on the v i c t i m ' s b e h a l f a t 

eve ry s tep i n the p r o c e s s , from the i n i t i a l c on t ac t w i t h a c r i s i s 

center , p o l i c e department or emergency room through c omp l e t i on of a 

t r i a l and beyond. 

An a t torney f a m i l i a r wi th both the law and the f u n c t i o n i n g of the 

c r im ina l j u s t i c e system could a s s i s t the v i c t i m by p rov id ing information 

and counse l ing , and by o v e r r u l i n g d e c i s i o n s not i n the v i c t i m ' s bes t 

i n t e r e s t s . A d d i t i o n a l l y , the p l a i n t i f f a t t o r n e y c ou l d a i d p o l i c e 

o f f i c e r s and prosecutors who are t y p i c a l l y overburdened. Such a pe rson 
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c o u l d a s s u r e t h a t e v i d e n c e i s a d e q u a t e l y c o l l e c t e d and p r e s e r v e d i n t h e 

emergency room and d u r i n g the i n v e s t i g a t i o n , as w e l l as a s s i s t i n g i n the 

p r e p a r a t i o n o f e v i d e n c e f o r t r i a l . T h e e n t r e n c h e d m y t h s a n d 

b u r e a u c r a t i c i m p e r a t i v e s t h a t impede the l a w ' s f u l l i m p l e m e n t a t i o n c o u l d 

t h u s be c o u n t e r e d where the l a w a p p l i e s , w h i l e the v i c t i m w o u l d r e c e i v e 

c o n t i n u o u s i n f o r m a t i o n and s u p p o r t . 

In some c a s e s , i n f o r m e d and c o m p a s s i o n a t e l e g a l c o u n s e l w o u l d 

a d v i s e a g a i n s t r e s o l u t i o n i n t h e c r i m i n a l c o u r t s and e n c o u r a g e t h e 

v i c t i m to seek a l t e r n a t i v e s . These c o u l d i n c l u d e c i v i l s u i t s , S u c h a s 

c i v i l r i g h t s a b r i d g m e n t s s t e m m i n g f r o m s e x u a l h a r a s s m e n t i n t h e 

w o r k p l a c e (CSCA). 

There i s i n c r e a s i n g awareness t h a t v i c t i m s o f a l l s e r i o u s c r i m e s — 

and o f t e n w i t n e s s e s a s w e l l - - a r e i n need o f a s s i s t a n c e and g u i d a n c e 

t h r o u g h t h e c r i m i n a l j u s t i c e s y s t e m where t h e y a r e n o t a l w a y s t r e a t e d 

w i t h the r e s p e c t and c o n s i d e r a t i o n t h e y d e s e r v e . A l t h o u g h j u r o r s a r e 

p a i d f o r t h e i r p u b l i c s e r v i c e , v i c t i m s and w i t n e s s e s a r e e x p e c t e d t o 

t a k e t i m e o f f from work and t o assume t r a v e l and c h i l d c a r e e x p e n s e s 

i n c u r r e d i n r e p e a t e d a p p e a r a n c e s a t t h e p o l i c e d e p a r t m e n t o r c o u r t . As 

a r e s u l t , v i c t i m s o f t e n do n o t r e p o r t c r i m e s a g a i n s t them and w i t n e s s e s 

a r e r e l u c t a n t t o become I n v o l v e d . V i c t i m c o m p e n s a t i o n laws and v i c t i m -

w i t n e s s a s s i s t a n c e p r o g r a m s a r e e m e r g i n g i n s e v e r a l c o m m u n i t i e s t o 

a d d r e s s t h e s e p r o b l e m s . I n t h e c a s e o f s e x u a l a s s a u l t , p l a i n t i f f 

a t t o r n e y s c o u l d h e l p t o smooth the v i c t i m ' s p r o g r e s s t h r o u g h t h e s y s t e m 

by m i n i m i z i n g t h e s e d i s r u p t i o n s . Support f o r programs w h i c h p r o v i d e a i d 

f o r a l l v i c t i m s w i l l c l e a r l y a d d r e s s t h e needs o f s e x u a l a s s a u l t v i c t i m s 

and s h o u l d be a c t i v e l y s u p p o r t e d . 
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A c t o r s and Case P r o c e s s i n g 

C r i s i s C e n t e r S t a f f 

V i c t i m a d v o c a c y and c o u n s e l i n g b y c r i s i s c e n t e r s s h o u l d be 

r o u t i n e l y a v a i l a b l e t o s e x u a l a s s a u l t v i c t i m s . The c r i s i s c e n t e r , 

s u p p o r t e d by l o c a l , s t a t e o r f e d e r a l f u n d s i s a n a t u r a l b a s e o f 

o p e r a t i o n f o r the p l a i n t i f f a t t o r n e y s i n c e the v i c t i m ' s r e q u i r e m e n t s f o r 

l e g a l i n f o r m a t i o n and c o u n s e l a r e o f t e n s u b s t a n t i a l . A p l a i n t i f f 

a t t o r n e y w o r k i n g w i t h the c r i s i s c e n t e r s t a f f w i l l h a v e t h e a d v a n t a g e s 

o f e a r l y and c o n t i n u i n g f a m i l i a r i t y w i t h each c a s e . 

A c c o r d i n g t o o u r r e s p o n d e n t s , one o f t h e c r i s i s c e n t e r s ' most 

i m p o r t a n t c o n t r i b u t i o n s i s to e x e r t i n f l u e n c e on t h e s y s t e m t o a c c e p t 

m a r g i n a l c a s e s . C r i s i s c e n t e r s t a f f as w e l l as p o l i c e and p r o s e c u t o r s 

i n d i c a t e t h a t t h e y e x p e r i e n c e c o n f l i c t o v e r u n f o u n d i n g s and w a r r a n t 

d e n i a l s . C r i s i s c e n t e r s o f t e n encourage t h e s e o f f i c i a l s t o p u r s u e c a s e s 

on t h e i r m e r i t s r e g a r d l e s s of l e g a l l y i r r e l e v a n t i n f o r m a t i o n ( s u c h a s 

p e r s o n a l c h a r a c t e r i s t i c s o f the v i c t i m ) w h i c h may, i n t h e j u d g m e n t o f 

t h e s e o f f i c i a l s , r e d u c e c h a n c e s f o r c o n v i c t i o n s . T h i s e x e r c i s e o f 

d i s c r e t i o n was a d d r e s s e d by t h e l a w , b u t t h e f i n d i n g s i n d i c a t e t h a t 

o f f i c i a l s c o n t i n u e to d i s s u a d e p r o s e c u t i o n i n m a r g i n a l c a s e s . Those who 

reformed the l a w saw i t as a p r e c o n d i t i o n f o r e f f e c t i v e f u n c t i o n i n g o f 

c r i s i s c e n t e r s . They must now i n s u r e t h a t the l a w i s u s e d . 

By e n c o u r a g i n g the c r i m i n a l j u s t i c e s y s t e m t o t a k e s e r i o u s l y a l l 

c i r c u m s t a n c e s c o v e r e d by t h e l a w , c r i s i s c e n t e r s s e r v e a c r u c i a l 

m o n i t o r i n g f u n c t i o n . The s u c c e s s o f s o c i a l c h a n g e e f f o r t s s u c h a s 

M i c h i g a n ' s r a p e l a w r e f o r m d e p e n d s , i n l a r g e m e a s u r e , u p o n s u c h 

s u s t a i n e d i n t e r e s t and o b s e r v a t i o n . In a d d i t i o n , c r i s i s c e n t e r s e r v i c e s 

s h o u l d i n c l u d e c o u n s e l i n g and s u p p o r t f o r v i c t i m s , t h e i r p a r t n e r s and 
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f a m i l i e s , a s w e l l a s e d u c a t i o n a l p r o g r a m s f o r t h e p u b l i c , c r i m i n a l 

j u s t i c e and m e d i c a l p e r s o n n e l . The f i n d i n g s show t h a t a t t i t u d e s and 

v a l u e s have begun t o s h i f t i n s u p p o r t o f the v i c t i m o f s e x u a l a s s a u l t ; 

c r i s i s c e n t e r s have an i m p o r t a n t r o l e t o p l a y i n p r o m o t i n g t h a t s h i f t 

t h r o u g h s u s t a i n e d e d u c a t i o n a l programs and a c t i v i s m . 

Emergency Room S t a f f 

Respondents r e p e a t e d l y mentioned a d i s s a t i s f a c t i o n w i t h e m e r g e n c y 

room t r e a t m e n t o f v i c t i m s , f r o m i n a d e q u a t e c o l l e c t i o n o f e v i d e n c e t o 

l e n g t h y d e l a y s i n o v e r c r o w d e d w a i t i n g r o o m s , t o a l a c k o f c o o p e r a t i o n 

and s e n s i t i v i t y on t h e p a r t o f d o c t o r s c h a r g e d w i t h c o m p l e t i n g t h e 

p h y s i c a l e x a m i n a t i o n . The d i s t r i b u t i o n o f e v i d e n c e k i t s , f a c i l i t a t e d by 

the M i c h i g a n S t a t e P o l i c e , seems t o have e l i m i n a t e d p r e v i o u s p r o b l e m s 

t h a t o f t e n h a m p e r e d p o l i c e i n v e s t i g a t i o n s a n d t h e c o l l e c t i o n o f 

r e q u i s i t e e v i d e n c e . N e v e r t h e l e s s , r e s p o n d e n t s m e n t i o n e d n u m e r o u s ways 

i n w h i c h t h e b e h a v i o r o f e m e r g e n c y room p e r s o n n e l r e d u c e s e f f e c t i v e 

i m p l e m e n t a t i o n o f the l a w . T h e i r examples i n c l u d e m e d i c a l p e r s o n n e l who 

l a c k e x p e r t i s e i n e x a m i n a t i o n and e v i d e n c e c o l l e c t i o n t e c h n i q u e s , who 

n e g l e c t t o c o l l e c t e v i d e n c e o r who c o n t a m i n a t e i t t o a v o i d t h e 

i n c o n v e n i e n c e o f a p o s s i b l e c o u r t a p p e a r a n c e , who a r e n o t f l u e n t e n o u g h 

i n E n g l i s h t o c o m m u n i c a t e w i t h v i c t i m s . The e m e r g e n c y room o f t e n 

c o n t i n u e s t o be t h e p o i n t a t w h i c h a r a p e v i c t i m f i r s t e x p e r i e n c e s 

inhumane t r e a t m e n t by t h o s e o s t e n s i b l y c h a r g e d w i t h h e r . ' ^ l f a r e . 

A number o f s t r a t e g i e s c o u l d a m e l i o r a t e t h e s e p r o b l e m s . S t a t e 

D e p a r t m e n t s o f P u b l i c H e a l t h a n d e v e n t h e J o i n t C o m m i s s i o n o n 

A c c r e d i t a t i o n o f H o s p i t a l s c o u l d r e s o l v e t h a t h o s p i t a l l i c e n s u r e depends 

i n p a r t on the e x i s t e n c e o f a s e x u a l a s s a u l t t r e a t m e n t t r a i n i n g programs 

f o r a l l h o s p i t a l p e r s o n n e l who may be c a l l e d upon t o a t t e n d s u c h 
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v i c t i m s . These a g e n c i e s c o u l d d e t e r m i n e t h a t n e g l i g e n t o r p u r p o s e f u l 
m i s h a n d l i n g o f p h y s i c a l e v i d e n c e c o l l e c t e d d u r i n g t h e e x a m i n a t i o n o f 
s e x u a l a s s a u l t v i c t i m s becomes a b a s i s f o r r e v o k i n g l i c e n s e s t o p r a c t i c e 
f o r m e d i c a l p e r s o n n e l . A l l m e d i c a l and n u r s i n g s c h o o l s i n t h e s t a t e 
c o u l d d e v e l o p c u r r i c u l a t o t r a i n s t u d e n t s t o c o n d u c t e x a m i n a t i o n s o f 
s e x u a l a s s a u l t v i c t i m s , t o c o l l e c t e v i d e n c e o f t h e c r i m e , a n d t o 
u n d e r s t a n d t h e i r p r o f e s s i o n a l and l e g a l r e s p o n s i b i l i t i e s r e g a r d i n g t h e 
v i c t i m and the c r i m i n a l j u s t i c e s y s t e m . 

The p r e s e n c e o f a p l a i n t i f f a t t o r n e y a t t h i s s t a g e c o u l d augment 

t h e power o f s u c h a r e v i s i o n . An e f f e c t i v e w o r k i n g r e l a t i o n s h i p w i t h 

h o s p i t a l s t a f f c o u l d c o n s i d e r a b l y s h o r t e n t h e l o n g w a i t s i n e m e r g e n c y 

rooms so g r a p h i c a l l y d e s c r i b e d by some r e s p o n d e n t s . A p l a i n t i f f 

a t t o r n e y c o u l d n o t o n l y m o n i t o r t h e q u a l i t y and t h o r o u g h n e s s o f e v i d e n c e 

c o l l e c t i o n as r e q u i r e d by t h e l a w (and by t h e i n f o r m a l c r i t e r i a u s e d by 

p o l i c e and p r o s e c u t o r s ) , b u t c o u l d o f f i c i a l l y and f o r m a l l y be g i v e n t h e 

a u t h o r i t y t o s i g n and s u b m i t t o t h e c o u r t d o c u m e n t a t i o n of p h y s i c a l and 

m e n t a l trauma i n c o o p e r a t i o n w i t h t h e h e a l t h c a r e p r o v i d e r who e x a m i n e s 

t h e v i c t i m . And t h e mere p r e s e n c e o f a p l a i n t i f f a t t o r n e y w o u l d 

d o u b t l e s s l y e n c o u r a g e emergency room s t a f f t o p r o c e e d "by t h e book." 

P o l i c e 

B e c a u s e p o l i c e must d e c i d e w h e t h e r a c r i m e h a s o c c u r r e d — a n d 

f u r t h e r , must weigh t h e i r o p i n i o n a g a i n s t t h e demands t h a t a p r o s e c u t o r , 

j u d g e o r j u r y w i l l s u b s e q u e n t l y m a k e — t h e p o l i c e i n v e s t i g a t i o n o f a 

s e x u a l a s s a u l t c a s e i s t h e f i r s t p o i n t a t which t h e s p e c i f i c p r o v i s i o n s 

o f t h e s t a t u t e and t h e i r i m p l e m e n t a t i o n c a n make a d i f f e r e n c e . Our 

d a t a , and the a n e c d o t a l i n f o r m a t i o n p r o v i d e d i n many c a s e s b y p o l i c e 

t h e m s e l v e s , i n d i c a t e t h a t a t t h i s s t a g e , t h e law's a p p l i c a t i o n p r e v e n t s 
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a t l e a s t some l e g i t i m a t e c a s e s from e n t e r i n g the s y s t e m . R e s p o n d e n t s ' 
e s t i m a t e s o f f a b r i c a t i o n r a t e s and t h e i r r e p o r t e d use o f p o l y g r a p h s 
combine w i t h d a t a on a t t i t u d e s and a c o n c e r n w i t h " w i n n a b i l i t y " t o 
s u g g e s t t h a t the p o l i c e d e t e r m i n a t i o n t h a t a r e p o r t i s unfounded c a n be 
i n f l u e n c e d by f a c t o r s n o t r e l e v a n t t o w h e t h e r a c r i m e h a s o c c u r r e d 
a c c o r d i n g t o the l a w . 

A c t i v i s t s i n some c o m m u n i t i e s have p u b l i c i z e d and put a s t o p t o the 

r o u t i n e use o f p o l y g r a p h e x a m i n a t i o n s . But t h e s e s i n g u l a r s u c c e s s e s a r e 

no doubt overwhelmed by t h e s u b t l e e x e r c i s e o f d i s c r e t i o n w h i c h c a n 

p r e c l u d e t h e p u r s u i t o f l e g i t i m a t e c a s e s w h i c h may n o t conform t o p o l i c e 

c h a r a c t e r i z a t i o n s o f " r e a l r a p e . " F u l l i m p l e m e n t a t i o n o f t h e l a w 

i n v o l v e s f u r t h e r c u r t a i l m e n t o f s u b j e c t i v e d e c i s i o n - m a k i n g , y e t t h e 

system e n c o u r a g e s i t s c o n t i n u a t i o n i n t h e a b s e n c e o f c o u n t e r v a i l i n g 

i m p e r a t i v e s . 

D u r i n g a p o l i c e o f f i c e r ' s i n t e r v i e w w i t h a v i c t i m , a p l a i n t i f f 

a t t o r n e y c o u l d be h e l p f u l t o b o t h , p a r t i c u l a r l y i f t h e r e h a s b e e n a 

p r e v i o u s o p p o r t u n i t y t o l e a r n t h e d e t a i l s o f t h e a s s a u l t . S u c h an 

a t t o r n e y would be c o n v e r s a n t w i t h the s t a t u t e and i t s a p p l i c a t i o n to the 

s p e c i f i c s e t o f f a c t s , and c o u l d t h e r e f o r e s t r e n g t h e n t h e e s t a b l i s h m e n t 

o f t h e e l e m e n t s o f t h e c r i m e . T h i s i n t u r n would m i n i m i z e the n e e d f o r 

the i n v e s t i g a t i o n to h i n g e upon l e g a l i r r e l e v a n c i e s — s u c h a s o u t c r y , 

p r e v i o u s s e x u a l h i s t o r y and s i t u a t i o n a l c h a r a c t e r i s t i c s — w h i c h t h e 

p o l i c e o f t e n seek t o d e t e r m i n e the l e g i t i m a c y o f t h e c o m p l a i n t . 

T r a i n i n g programs f o r p o l i c e o f f i c e r s , b o t h w i t h i n d e p a r t m e n t s and 

p o l i c e a c a d e m i e s , can r e s u l t i n a more r e a l i s t i c u n d e r s t a n d i n g of s e x u a l 

a s s a u l t c r i m e s and awareness of s p e c i f i c i n v e s t i g a t i v e t e c h n i q u e s . In a 

number o f the d e p a r t m e n t s we v i s i t e d , c o n c e r n e d i n d i v i d u a l s w i t h i n t h e 
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department had enhanced the l a w ' s power by r u n n i n g workshops t o e x p l a i n 
the l a w and a p p r o p r i a t e i n v e s t i g a t i v e t e c h n i q u e s t o c o l l e a g u e s a c r o s s 
the s t a t e . And i n some d e p a r t m e n t s , s e x u a l a s s a u l t c a s e s were a s s i g n e d 
t o p o l i c e o f f i c e r s s e r v i n g i n s p e c i a l s e x c r i m e u n i t s . T h e 
p r o f e s s i o n a l i s m and e x p e r t i s e o f w e l l - t r a i n e d o f f i c e r s w o r k i n g i n t h e s e 
u n i t s was i m p r e s s i v e , no doubt a m p l i f i e d by the s p e c i a l f o c u s a f f o r d e d 
by s p e c i a l i z e d c a s e p r o c e s s i n g . I n t h e s e u n i t s , t h e p l a i n t i f f 
a t t o r n e y ' s r o l e m i g h t be m i n i m a l , p e r h a p s c o n f i n e d t o e x p l a i n i n g 
p r o c e d u r e s t o and c o u n s e l i n g f o r t h e v i c t i m , o r to i n c l u d e the c r e a t i o n 
o f s t r o n g e r l i n k a g e s between p o l i c e and p r o s e c u t o r s . 

I n some j u r i s d i c t i o n s , however, s e x u a l a s s a u l t c a s e s a r e r o u t i n e l y 

a s s i g n e d t o v i c e squads o r j u v e n i l e c r i m e s s e c t i o n s ; t h e s t r u c t u r e o f 

the p o l i c e b u r e a u c r a c y i n t h e s e a r e a s makes p l a i n t h e r e l a t i v e l y l o w 

p r i o r i t y a s s i g n e d to s e x u a l a s s a u l t . The c r e a t i o n o f more a p p r o p r i a t e 

u n i t s o r teams w i t h t r a i n i n g i n s e x u a l a s s a u l t i n v e s t i g a t i o n s may be 

needed i n some a r e a s t o a f f o r d adequate t r e a t m e n t f o r rape v i c t i m s . I n 

t h e s e a r e a s , t h e p l a i n t i f f a t t o r n e y w o u l d p r o v i d e t h e e x p e r t i s e and 

p r o f e s s i o n a l i s m w h i c h a r e c u r r e n t l y l a c k i n g . 

P r o s e c u t o r s 

The d e c i s i o n to p r o s e c u t e a s e x u a l a s s a u l t c r i m e i s made e n t i r e l y 

by t h e p r o s e c u t o r . R e j e c t i o n o f a c a s e f o r p r o s e c u t i o n o r r e d u c t i o n o f 

t h e c h a r g e i s u s u a l l y d e c i d e d w i t h o u t c o n s u l t i n g t h e v i c t i m . I f t h e 

p r o s e c u t o r b e l i e v e s t h e r e i s n o t a h i g h p r o b a b i l i t y o f s u c c e s s f u l 

p r o s e c u t i o n , f u r t h e r c o u r t a c t i o n i s t y p i c a l l y not p u r s u e d . P r o s e c u t o r s 

s t a t e d t h a t t h e y hope to save v i c t i m s ' t r a u m a and t a x p a y e r s ' money i n 

r e j e c t i n g c a s e s d i f f i c u l t t o w i n ; t h e i r c r i t i c s b e l i e v e t h e y a r e 

p r e d o m i n a n t l y c o n c e r n e d w i t h t h e i r w i n / l o s s r e c o r d s . 
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Rape c h a r g e s a r e r e g u l a r l y r e j e c t e d o r r e d u c e d i f t h e v i c t i m d i d 

n o t r e s i s t to the u t m o s t , i f she f a i l e d t o r e p o r t the c r i m e i m m e d i a t e l y , 

i f she knew, even c a s u a l l y , t h e a t t a c k e r . T h e r e i s i n c r e a s i n g e v i d e n c e 

to show t h a t the v i c t i m ' s p h y s i c a l a p p e a r a n c e , h e r e t h n i c and r a c i a l 

i d e n t i t y , and h e r m o r a l r e p u t a t i o n as w e l l a s h e r s o c i a l and e c o n o m i c 

s t a n d i n g e x e r t s u b s t a n t i a l i n f l u e n c e on t h e d e c i s i o n t o p r o s e c u t e 

( L a F r e e , 1 9 8 0 ) . None o f t h e s e c o n s i d e r a t i o n s i s b a s e d u p o n t h e 

r e q u i r e m e n t s o f the l a w , but r a t h e r on p r e c o n c e i v e d n o t i o n s t h a t c e r t a i n 

i n f o r m a t i o n a b o u t o r i m p r e s s i o n s o f t h e V i c t i m W i l l I n f l u e n c e t h e 

v e r d i c t o f a j u d g e o r j u r y . And even when p r o s e c u t o r s d e c i d e t o p u r s u e 

c a s e s , heavy c a s e l o a d s o f t e n p r e c l u d e adequate p r e p a r a t i o n o f t h e c a s e 

o r i n c l u s i o n o f t h e v i c t i m i n t h e d e c i s i o n - m a k i n g . A n u m b e r o f 

s t r a t e g i e s c o u l d c o u n t e r a c t t h e d o m i n a n c e o f t h e c o n c e r n w i t h 

" w i n n a b i l i t y " w i t h i n t h i s complex and l a r g e l y i n v i s i b l e d e c i s i o n - m a k i n g 

p r o c e s s . 

S e v e r a l p r o s e c u t o r ' s o f f i c e s have d e v e l o p e d s p e c i a l u n i t s t o h a n d l e 

s e x u a l a s s a u l t c a s e s . B e c a u s e i n d i v i d u a l s i n t h e s e u n i t s a r e more 

f a m i l i a r w i t h the law and a p p r o p r i a t e s t r a t e g i e s f o r p r o s e c u t i o n , c a s e s 

a r e h a n d l e d more s m o o t h l y and p r o f e s s i o n a l l y . The c a s e may o f t e n be 

h a n d l e d by one p r o s e c u t o r , r a t h e r t h a n s e v e r a l , r e d u c i n g t h e v i c t i m ' s 

c o n f u s i o n w h i l e i n c r e a s i n g the l i k e l i h o o d t h a t d e t a i l s o f t h e c a s e w i l l 

be p r e s e r v e d . 

The i n v o l v e m e n t o f a p l a i n t i f f a t t o r n e y a t t h i s s t a g e w o u l d 

e n c o u r a g e p r o s e c u t o r s t o a c t i n a c c o r d a n c e w i t h t h e o u t l i n e s o f t h e l a w 

w h i l e p r o v i d i n g g r e a t e r c o n t i n u i t y i n c a s e h a n d l i n g and p r e c l u d i n g t h e 

n e c e s s i t y f o r the v i c t i m to r e p e a t e d l y r e c o u n t the d e t a i l s o f t h e c r i m e . 

F o r example, when a case r e a c h e s t h e p r o s e c u t o r f o r a w a r r a n t d e c i s i o n , 
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t h e p l a i n t i f f a t t o r n e y w i l l a l r e a d y be f a m i l i a r w i t h the f e a t u r e s o f the 
case and a p p l i c a b i l i t y o f the s t a t u t e to t h e m . The v i c t i m ' s a t t o r n e y 
w i l l be a b l e t o a s s e s s t h e s t r e n g t h s a n d w e a k n e s s e s o f t h e c a s e 
unencumbered by c o n c e r n w i t h a w i n / l o s s r e c o r d . I n t h e p r o c e s s o f 
p r o v i d i n g a s s i s t a n c e t o t h e p r o s e c u t o r i n c a s e p r e p a r a t i o n , t h e 
p l a i n t i f f a t t o r n e y c o u l d i n s u r e t h a t t h e v i c t i m s ' r i g h t s w e r e n o t 
a b r i d g e d . And t h e v i c t i m ' s a t t o r n e y c a n n o t o n l y p r o v i d e r e q u i s i t e 
i n f o r m a t i o n about t h e c r i m e , b u t d i s s u a d e t h e use o f p o l y g r a p h s e v e n 
when o f f i c i a l s q u e s t i o n a v i c t i m ' s v e r a c i t y . 

Adherence t o l e g a l r e q u i r e m e n t s , n o t s e l f - i n t e r e s t , ought to be the 

b a s i s upon w h i c h p r o s e c u t o r s make w a r r a n t d e c i s i o n s , and the p r e s e n c e o f 

a p l a i n t i f f a t t o r n e y c o u l d c l e a r l y improve i m p l e m e n t a t i o n a t t h i s p o i n t . 

One a d d i t i o n a l s t r a t e g y t h a t w o u l d e n a b l e t h e c h i e f p r o s e c u t o r t o 

m o n i t o r s e x u a l a s s a u l t w a r r a n t i s s u i n g d e c i s i o n s w o u l d be t h e 

r e q u i r e m e n t t h a t a l l a s s i s t a n t p r o s e c u t o r s f i l e d o c u m e n t a t i o n o f w a r r a n t 

d e n i a l d e c i s i o n s . The r e s u l t i n g c o m p r e h e n s i v e l i s t o f r e a s o n s f o r 

d e n y i n g w a r r a n t s c o u l d p r o v i d e t h e c h i e f p r o s e c u t o r w i t h a b a s i s f o r 

s t a n d a r d i z i n g d e c i s i o n - m a k i n g i n the o f f i c e as w e l l as a r e c o r d f o r use 

by p l a i n t i f f a t t o r n e y and o t h e r s who m o n i t o r t h e l a w ' s a p p l i c a t i o n . 

T h i s s t r a t e g y i s c o n s i s t e n t w i t h r e f o r m s p r o p o s e d by D a v i s ( 1969) f o r 

r e d u c i n g u n n e c e s s a r y d i s c r e t i o n i n the c r i m i n a l j u s t i c e s y s t e m . 

Case D i s p o s i t i o n 

As i n t h e p o l i t i c a l p r o c e s s , i t i s i n the back rooms of t h e c o u r t s 

t h a t d i s c r e t i o n c a n d i s e n f r a n c h i s e t h o s e who a r e m o s t p o w e r l e s s . 

Courtroom p r o c e e d i n g s t h e m s e l v e s a r e h i g h l y v i s i b l e and d i s r e g a r d f o r 

t h e l a w a t t h i s p o i n t can even be the b a s i s f o r a c a u s e c e l e b r e . But 

r a r e l y i s m i s h a n d l i n g of s e x u a l a s s a u l t c a s e s so b l a t a n t ; most a s p e c t s 
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o f the c a s e d i s p o s i t i o n a r e shrouded from p u b l i c v i e w . I t i s w i t h i n the 
p l e a b a r g a i n i n g p r o c e s s a n d d u r i n g p r e - t r i a l h e a r i n g s t h a t t h e 
p r o v i s i o n s o f t h e CSC s t a t u t e can be c a s t a s i d e w i t h o u t consequences f o r 
c r i m i n a l j u s t i c e system p o w e r - h o l d e r s . 

T h e r e a r e s t r a t e g i e s which can improve j u d g e s ' t r e a t m e n t o f s e x u a l 

a s s a u l t c a s e s . F i r s t , a l l new and s i t t i n g j u d g e s c o u l d be p r o v i d e d w i t h 

t r a i n i n g programs t o h e l p them e x a m i n e t h e i r own a t t i t u d e s r e g a r d i n g 

s e x u a l a s s a u l t and t o g i v e them i n f o r m a t i o n c o n c e r n i n g t h e s o c i a l and 

p s y c h o l o g i c a l i m p l i c a t i o n o f s e x u a l a b u s e . J u d g e s a r e One o f t h e few 

groups i n the c r i m i n a l j u s t i c e s y s t e m w i t h o u t w e l l - d e f i n e d i n - s e r v i c e 

t r a i n i n g programs. 

Second, c o u r t w a t c h i n g i t s e l f does seem t o be n e c e s s a r y e v e n i n a 

s t a t e w i t h a p r o g r e s s i v e s t a t u t e , but i n o r d e r to e n c o u r a g e c o m p l i a n c e 

with the l a w , a c t i v i s t s must be p r e p a r e d to use the s a n c t i o n s a v a i l a b l e 

t o t h e p u b l i c . The s y s t e m d o e s n o t o f f e r t h e r i g h t o f a p p e a l t o 

c o m p l a i n a n t s , b u t t o d e f e n d a n t s ; j u d g e s h a v e t r a d i t i o n a l l y e r r e d i n 

f a v o r of the d e f e n s e . Judges must be g i v e n t o u n d e r s t a n d t h a t a f a i l u r e 

to implement the law w i l l r e s u l t i n consequences a t l e a s t a s s e r i o u s a s 

b e i n g o v e r t u r n e d on a p p e a l : t h e y w i l l n o t be r e e l e c t e d , t h e y w i l l be 

r e c a l l e d , o r t h e y w i l l l o s e t h e i r j o b s t h r o u g h j u d i c i a l t e n u r e r e v i e w . 

But t h e most d i s t u r b i n g d e p a r t u r e s f r o m t h e i n t e n t o f t h e CSC 

s t a t u t e o c c u r d u r i n g p r e - t r i a l h e a r i n g s , t h r o u g h w h i c h a l l c a s e s must 

p r o c e e d , and i n t h e p l e a b a r g a i n i n g p r o c e s s , t h r o u g h w h i c h most a r e 

a d j u d i c a t e d . I t i s h e r e t h a t j u d g e s may l e s s v i s i b l y f a i l to c o n f o r m to 

s t a t u t o r y p r o v i s i o n s , and h e r e t h a t a p l a i n t i f f a t t o r n e y c o u l d c o u n t e r 

t h e i n c l i n a t i o n to c o n d u c t " b u s i n e s s as u s u a l . " 

The f a c t o r s w h i c h c i r c u m v e n t the l a w ' s a p p l i c a t i o n c a n be s u b t l e , 
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Such a s t h e a t t i t u d e s Of j u d g e s t o w a r d t h e c r i m e , o r b l a t a n t , s u c l i a 
d e f e n s e l i n e o f q u e s t i o n i n g a b o u t a v i c t i m ' s s e x u a l h i s t o r y . I n a 
c o u r t r o o m t r i a l t h e s e d e f e n s e t a c t i c s c a n sway a j u d g e o r j u r y ; a t a 
p r e - t r i a l h e a r i n g t h e y p r i m a r i l y s e r v e t o i n t i m i d a t e t h e v i c t i m and 
d i s c o u r a g e f u r t h e r p u r s u i t o f the c a s e . 

The p r e s e n c e o f a p l a i n t i f f a t t o r n e y d u r i n g a l l p h a s e s o f c a s e 

p r o c e s s i n g c o u l d i n f l u e n c e the b e h a v i o r o f j u d g e s because t h e i r h a n d l i n g 

of CSC c a s e s would be o b s e r v e d by a l a w y e r who u n d e r s t a n d s t h e l a w and 

i t s a p p l i c a t i o n and whose j o b does n o t depend upon c o n t i n u e d c o o p e r a t i o n 

w i t h j u d g e s . Some p r o s e c u t o r s may be r e l u c t a n t t o o b j e c t to the j u d g e s ' 

f a i l u r e to o b s e r v e the l a w d u r i n g p r e - t r i a l p r o c e e d i n g s s i m p l y b e c a u s e 

the subsequent consequences t o t h e i r c a r e e r s can be s e v e r e . A p l a i n t i f f 

a t t o r n e y would n o t s h a r e t h e s e c o n c e r n s and would t h e r e f o r e more r e a d i l y 

o b j e c t to a f a i l u r e to f o l l o w the law's i n t e n t . 

D u r i n g p l e a b a r g a i n i n g and s e n t e n c e n e g o t i a t i o n , t h e p l a i n t i f f 

a t t o r n e y c o u l d a d v o c a t e a c o u r s e o f a c t i o n c o n s i s t e n t w i t h the v i c t i m ' s 

w i s h e s and l e s s dependent upon " b u s i n e s s as u s u a l . " And where c h a r g e o r 

s e n t e n c e r e d u c t i o n seem u n a v o i d a b l e , t h e p l a i n t i f f a t t o r n e y c o u l d a t 

l e a s t a c t as a c o n d u i t between the p o w e r h o l d e r s and the c o m p l a i n a n t . 

F i n a l l y , p e r h a p s t h e p r e s e n c e o f s u c h an a t t o r n e y w o u l d g i v e an 

i m p o r t a n t message to b o t h j u d g e s and a t t o r n e y s : CSC c a s e s a r e not t o be 

t r i v i a l i z e d , s e x u a l a s s a u l t v i c t i m s a r e n o t t o be h a r a s s e d and t h e 

community has a c r u c i a l i n t e r e s t i n p r e v e n t i n g the o c c u r r e n c e o f t h e s e 

c r i m e s . 

Summary 

None o f t h e recommendations mentioned h e r e i s n o v e l . A l l have been 

Implemented s u c c e s s f u l l y i n some c o m m u n i t i e s . But i t i s c l e a r t h a t i n 
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most c o m m u n i t i e s , c o o r d i n a t e d , c o m p r e h e n s i v e e f f o r t s must be m a d e — b o t h 

w i t h i n and o u t s i d e o f the c r i m i n a l j u s t i c e s y s t e m — t o a d d r e s s i n j u s t i c e s 

so l o n g i n t r i n s i c to the p r o c e s s i n g of s e x u a l a s s a u l t c a s e s . O n l y t h e n 

c a n b u r e a u c r a t i c i n t r a n s i g e n c e be c o u n t e r e d t o i n s u r e a d e q u a t e 

i m p l e m e n t a t i o n o f t h e l a w . I n t h e a b s e n c e o f c o m m u n i t y c o n c e r n and 

a c t i v i s m , even a model s t a t u t e l a c k s t h e power to b r i n g about change. 
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APPENDIX A 

H i s t o r y of M i c h i g a n ' s Law 

T h i s h i s t o r y i s b a s e d u p o n news a r t i c l e s , o t h e r w r i t t e n 
d o c u m e n t s and c o n v e r s a t i o n s w i t h members o f t h e M i c h i g a n 
Women's Task F o r c e on Rape and o t h e r a n t i - r a p e a c t i v i s t s . 

Nobody i s f o r r a p e . Because f e m i n i s t s s u c c e s s f u l l y c a p i t a l i z e d on 

t h i s c o n s e n s u s , M i c h i g a n ' s m o d e l r a p e l a w p a s s e d t h e l e g i s l a t u r e i n 

r e c o r d t i m e - - o n l y f i v e m o n t h s e l a p s e d b e t w e e n i t s i n t r o d u c t i o n and 

p a s s a g e . T h e i r s u c c e s s was r e m a r k a b l e b e c a u s e a few concerned Women 

s u b s t a n t i a l l y a l t e r e d t h e l e g a l d e f i n i t i o n o f r a p e e v e n b e f o r e t h e 

n a t i o n a l a n t i - r a p e movement emerged. 

The M i c h i g a n rape l a w r e f o r m e f f o r t has a u n i q u e h i s t o r y , b u t i t s 

l e s s o n s can be e x t r a p o l a t e d t o o t h e r s t a t e s and s o c i a l c h a n g e e f f o r t s . 

The M i c h i g a n Women's Task F o r c e on Rape formed a b i p a r t i s a n c o a l i t i o n o f 

women's groups and law and o r d e r a d v o c a t e s and e f f e c t i v e l y m o b i l i z e d the 

e x p a n d i n g network o f f e m i n i s t s i n the s t a t e . But i n b r i n g i n g a b o u t a 

r a d i c a l d e p a r t u r e f r o m a c e n t u r i e s - o l d a p p r o a c h t o r a p e , t h e l a w 

r e f o r m e r s a g r e e t h a t p r o v i d e n c e was n e a r l y as i m p o r t a n t as e x p e r t i s e . 

A n t i - r a p e a c t i v i t i e s began i n M i c h i g a n l o n g b e f o r e t h e p u r s u i t o f 

the l a w r e f o r m s t r a t e g y , and a r e c l o s e l y t i e d t o t h e h i s t o r y o f t h e 

women's movement i n the 1960's and 1970's. A s e r i e s o f b r u t a l r a p e s i n 

Ann A r b o r m o b i l i z e d f e m i n i s t s t h e r e to form the Women's C r i s i s C e n t e r ^ 

i n 1971. O p e r a t i n g out o f a member's basement, the " h o t - l i n e " was to be 

the f i r s t s t e p i n p r o v i d i n g m e d i c a l a s s i s t a n c e and e m o t i o n a l s u p p o r t f o r 

v i c t i m s o f r a p e . But u n t i l A p r i l of 1972, not one r a p e v i c t i m c a l l e d . 

At the t i m e rape was a t o p i c not o p e n l y d i s c u s s e d ; t h u s t h e word 
" r a p e " was n o t i n c l u d e d i n the o r g a n i z a t i o n ' s t i t l e . 
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I n s t e a d , women were t e l e p h o n i n g f o r a s s i s t a n c e i n i d e n t i f y i n g a s o u r c e 

of s a f e a b o r t i o n s , w h i c h a t t h a t t i m e were i l l e g a l i n most o f t h e U n i t e d 

S t a t e s . The c o n c e r n about rape was o v e r s h a d o w e d by a c o m p e l l i n g n e e d 

f o r s a f e a b o r t i o n s . The Women's C r i s i s C e n t e r became Women's L i b e r a t i o n 

A b o r t i o n C o u n s e l i n g , s e t t i n g the rape i s s u e a s i d e u n t i l the U.S. Supreme 

C o u r t r u l i n g i n J a n u a r y 1973 made a b o r t i o n s l e g a l i n a l l s t a t e s . 

I n the p r o c e s s o f a c h i e v i n g l e g a l i z a t i o n o f a b o r t i o n , women had 

become a c c o m p l i s h e d o r g a n i z e r s . N a t i o n a l l y t h e i r a p p r o a c h — l a t e r t o 

c h a r a c t e r i z e t h e a n t i - r a p e m o v e m e n t — g r e w f r o m c o u n s e l i n g a f e w 

i n d i v i d u a l s t o s e e k i n g i n t e r v e n t i o n by the c o u r t s on b e h a l f o f many. 

S i n c e a b o r t i o n r i g h t s no l o n g e r d o m i n a t e d t h e "women's i s s u e s " 

agenda, Ann A r b o r f e m i n i s t s a g a i n t u r n e d t h e i r a t t e n t i o n t o a l a r m i n g 

rape r a t e s and the t r a u m a t i c s e q u e l a e o f t h e c r i m e . The Women's C r i s i s 

C e n t e r (WCC) was a l o c a l l y - f o c u s e d c o l l e c t i v e , but t h e i r h i s t o r y i s n o t 

u n l i k e t h a t o f many c e n t e r s a c r o s s the n a t i o n . T h e i r o b j e c t i v e was t o 

p r o v i d e s u p p o r t i v e c o u n s e l i n g f o r v i c t i m s o f rape and s i m u l t a n e o u s l y t o 

change myths w h i c h had p r e v e n t e d e f f e c t i v e a p p r o a c h e s f o r d e a l i n g w i t h 

t h i s v i o l e n t c r i m e . 

To augment t h e s c a r c e s t a t i s t i c s c o l l e c t e d by l a w e n f o r c e m e n t 

a g e n c i e s , t h e WCC c o n d u c t e d a l o c a l v i c t i m i z a t i o n s u r v e y . I t s immediate 

g o a l was t o p r o v i d e d a t a about t h e number and n a t u r e o f r a p e s i n t h e 

a r e a t o c o n v i n c e p o l i c e and h o s p i t a l p e r s o n n e l o f t h e n e e d f o r b e t t e r 

s e r v i c e s . One h u n d r e d f i f t y v i c t i m s c a l l e d — m a n y o f whom had n o t 

i n i t i a l l y r e p o r t e d the a s s a u l t t o a u t h o r i t i e s . 

The women who r e s p o n d e d w e r e p r e d o m i n a n t l y w h i t e , and had most 

f r e q u e n t l y been a t t a c k e d i n and around t h e i r homes by w h i t e a s s a i l a n t s . 

The f i n d i n g s c o n f i r m e d a p o i n t a c t i v i s t s had argued f o r some t i m e : t h a t 
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the s t e r o t y p i c a l "back a l l e y " r a p e s a c c o u n t f o r a s m a l l p e r c e n t a g e o f 

s e x u a l a s s a u l t s . The s t u d y r e s u l t s w e r e c o m b i n e d w i t h a l i t e r a t u r e 

r e v i e w i n a f i f t e e n page p a m p h l e t , Freedom F r o m R a p e . A d v e r t i s i n g i n 

f e m i n i s t p u b l i c a t i o n s , t h e WCC r e c e i v e d 2 0 , 000 r e q u e s t s f o r r e p r i n t s 

from a l l o v e r the c o u n t r y . Awareness o f rape was g r o w i n g . 

The C e n t e r had d e v e l o p e d a p r o g r a m o f r a p e c o u n s e l i n g t h a t 

sometimes, b u t n o t a l w a y s , i n v o l v e d the c r i m i n a l j u s t i c e s y s t e m when the 

v i c t i m w i s h e d to p r o s e c u t e . I n i t i a l l y , a l t e r n a t i v e c o u n s e l i n g s e r v i c e s 

were o f f e r e d to v i c t i m s because the i n s e n s i t i v i t y o f p o l i c e and h o s p i t a l 

s t a f f was a c t u a l l y a b a r r i e r to r e p o r t i n g and s u c c e s s f u l p r o s e c u t i o n . 

But many c a s e s demanded p a r t i c i p a t i o n by t h o s e a u t h o r i t i e s , and t h e WCC 

d e v e l o p e d r e l a t i o n s h i p s w i t h the c r i m i n a l j u s t i c e s y s t e m t h a t i n c l u d e d 

b o t h c o n f r o n t a t i o n and c o o p e r a t i o n . P o l i c e and p r o s e c u t o r s soon l e a r n e d 

t h a t v i c t i m s who had r e c e i v e d c o u n s e l i n g w e r e o f t e n w e l l p r e p a r e d 

p s y c h o l o g i c a l l y f o r the o r d e a l of a t r i a l — a n d made b e t t e r w i t n e s s e s . 

In 1973-74, the r e l a t i o n s h i p between the Women's C r i s i s C e n t e r and 

the c r i m i n a l j u s t i c e s y s t e m was s t r e n g t h e n e d when Ann A r b o r ' s C i t y 

C o u n c i l approved funds t o c r e a t e the Community A n t i - R a p e E f f o r t , h o u s e d 

i n C i t y H a l l . The s u c c e s s f u l a p p e a l f o r a s s i s t a n c e was couched i n " l a w 

and o r d e r " l a n g u a g e , and thus M i c h i g a n ' s a n t i - r a p e a c t i v i s t s b e g a n a 

l a s t i n g but d e l i c a t e a l l i a n c e w i t h c o n s e r v a t i v e s . The Community A n t i -

Rape E f f o r t e v e n t u a l l y became t h e A s s a u l t C r i s i s C e n t e r , w h i c h s t i l l 

s e r v e s t h e a r e a . A c o o p e r a t i v e r e l a t i o n s h i p w i t h e x i s t i n g s t r u c t u r e s 

was f a i r l y a s s u r e d — t h e C e n t e r was o f f i c i a l l y p a r t o f t h e b u r e a u c r a c y . 

A n t i - r a p e a c t i v i t i e s had most c e r t a i n l y g a i n e d l e g i t i m a c y . B u t some 

o b s e r v e r s f e l t t h a t i n t h e p r o c e s s , a c t i v i s t s had b a r g a i n e d away a 

v a l u a b l e a s s e t : t h e autonomy to c o n f r o n t t h e c r i m i n a l j u s t i c e s y s t e m 
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d i r e c t l y . 

I n s p i t e o f t h e i r s u c c e s s , t h o s e who w o r k e d w i t h r a p e v i c t i m s 

c o n t i n u e d to e x p e r i e n c e f r u s t r a t i o n i n t h e i r b r u s h e s w i t h t h e c r i m i n a l 

j u s t i c e s y s t e m . In June o f 1973 , a g r o u p o f women f r o m s o u t h e a s t e r n 

M i c h i g a n rape c r i s i s p r o j e c t s met a t the home o f J a n B e n D o r t o d i s c u s s 

s t r a t e g i e s f o r a c c o m p l i s h i n g more. W r i t e s BenDor ( 1 9 7 5 ) : 

I t a p p e a r e d t o us a s i f ' c a r n a l k n o w l e d g e ' - - t h a t 
n a r r o w l y d e f i n e d band o u t o f t h e w i d e s p e c t r u m we 
c a l l r a p e - - h a d i n e f f e c t b e e n d e - c r im i n a l i z e d 
. . . P r o t e s t i n g t h e f a c t o f t h i s f r e e c r i m e t o 
p r o s e c u t o r s and p o l i c e had s e n t us o n a c h a s e f r o m 
one b u c k - p a s s i n g p a r t o f t h e s y s t e m t o a n o t h e r . 
They a l l s a i d , ' I t s the l a w . ' So, a l t h o u g h we knew 
t h a t t h e 'law' was m e r e l y t h e c o v e r f o r 118 y e a r s o f 
t r a v e s t i e d j u s t i c e , we d e t e r m i n e d t h a t i t was a f i n e 
p l a c e t o s t a r t t h e p r o c e s s o f change ( p . 3 ) . 

Not a l l of t h o s e p r e s e n t a t the i n i t i a l m e e t i n g were c o n v i n c e d t h a t 

l a w r e f o r m would be the a p p r o p r i a t e avenue f o r change. S e v e r a l r a d i c a l 

f e m i n i s t s d i s s o c i a t e d t h e m s e l v e s f r o m t h i s e f f o r t , q u e s t i o n i n g t h e 

e f f i c a c y o f a s o c i a l c h a n g e s t r a t e g y t o be i m p l e m e n t e d by a m a l e -

dominated i n s t i t u t i o n . The r e m a i n i n g group became the M i c h i g a n Women's 

Task F o r c e on Rape w h i c h t h e n c o n t a c t e d V i r g i n i a N o r d b y . N o r d b y , a 

l e c t u r e r a t t h e U n i v e r s i t y o f M i c h i g a n Law S c h o o l , had e x p e r i e n c e w i t h 

d r a f t i n g l e g a l l a n g u a g e . An a m b i t i o u s p r o p o s a l was d r a w n up and T a s k 

F o r c e members began a s e r i e s o f m e e t i n g s w i t h t h e M i c h i g a n House o f 

R e p u b l i c a n s J u d i c i a r y C o m m i t t e e , w h i l e f o r t u i t o u s e v e n t s n u d g e d t h e 

proposed l e g i s l a t i o n c l o s e r to r e a l i t y . 

In t h e M i c h i g a n S e n a t e , G a r y B y k e r ( R - H u d s o n v 1 1 1 e ) became t h e 

s p o n s o r o f Senate B i l l 1207 i n r e s p o n s e to a newspaper a r t i c l e w r i t t e n 

by a woman r e p o r t e r who had c o v e r e d a p r e s e n t a t i o n by B e n D o r on t h e 

p r o p o s e d l e g i s l a t i o n . He was p r o d d e d by a l e t t e r f r o m a c o n s t i t u e n t 

whose r e t a r d e d c h i l d had been r a p e d . The l e t t e r d e t a i l e d the a g o n i z i n g 
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f r u i t l e s s n e s s o f p u r s u i n g p r o s e c u t i o n under e x i s t i n g l a w s . 

The b i l l g a i n e d a s p o n s o r i n the House i n a d r a m a t i c m e e t i n g . The 

proposed l e g i s l a t i o n was o u t l i n e d a t a r a p e e d u c a t i o n c o n f e r e n c e , w h e r e 

the s p e a k e r n o t e d t h a t i t needed a n o t h e r s p o n s o r . R e p r e s e n t a t i v e E a r l 

N e l s o n , ( D - L a n s i n g ) was i n the a u d i e n c e . He s t o o d up t o a n n o u n c e t h a t 

he w o u l d s p o n s o r t h e l e g i s l a t i o n i n t h e H o u s e . The b i l l was t h u s 

i n t r o d u c e d by a w h i t e R e p u b l i c a n s e n a t o r a n d a b l a c k D e m o c r a t i c 

r e p r e s e n t a t i v e , a b i p a r t i s a n e f f o r t w h i c h was c r i t i c a l t o t h e b i l l ' s 

s u c c e s s . 

In e a r l y F e b r u a r y , 1974, a f t e r s e v e r a l u n p r o d u c t i v e m e e t i n g s w i t h 

the House J u d i c i a r y Committee, t h e Task F o r c e h e l d a p r e s s c o n f e r e n c e . 

T h e i r p u b l i c a n n o u n c e m e n t o f House B i l l 5802 and S e n a t e B i l l 1207 

c o i n c i d e d w i t h t h e f i r s t s h o w i n g o f "A C a s e o f R a p e " o n n e t w o r k 

t e l e v i s i o n . Now c o n s i d e r e d a c l a s s i c , t h e m o v i e was t h e f i r s t w i d e l y 

v i e w e d p o r t r a y a l o f a r a p e v i c t i m ' s o r d e a l i n t h e c o u r t s y s t e m . I n 

r e t r o s p e c t , l a w r e f o r m e r s c i t e a t t e n t i o n g i v e n to r a p e b y t h e m e d i a a s 

c r i t i c a l to the c r e a t i o n o f a c l i m a t e i n w h i c h r a p e l a w r e f o r m c o u l d 

take p l a c e i n M i c h i g a n . 

W h i l e the t e n o r o f t h e t i m e s was s u p p o r t i v e , p o l i t i c a l s t r a t e g i e s 

were c r u c i a l . The J u d i c i a r y C o m m i t t e e was s t a l l i n g on t h e b i l l , and 

many o f i t s members w e r e enmeshed i n p r i m a r y c a m p a i g n s . T a s k F o r c e 

members needed to c o n v e r t the e l e c t i o n y e a r i n t o an a s s e t and t h e y d i d 

so by m o b i l i z i n g c o n c e r n e d p e o p l e t h r o u g h a n e w s l e t t e r , b e g u n a t t h e 

o u t s e t o f t h e e f f o r t . L e g i s l a t o r s b e g a n t o r e c e i v e a s t e a d y f l o w o f 

c o r r e s p o n d e n c e s u p p o r t i n g the b i l l . A d d i t i o n a l l y , i n M a r c h , M i c h i g a n ' s 

p o p u l a r R e p u b l i c a n G o v e r n o r , W i l l i a m M i l l i k e n , p u b l i c l y s u p p o r t e d t h e 

b i l l ' s p a s s a g e . The Task F o r c e had d e c i d e d v e r y e a r l y t o t r y t o win the 
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law's passage w i t h a " c a r r o t " s t r a t e g y — l e g i s l a t o r s were b e i n g t o l d t h a t 
a v o t e f o r t h e b i l l w o u l d e n s u r e v o t e s f r o m c o n s t i t u e n t s i n t h e 
p r i m a r i e s . M e a n w h i l e , the c h a i r m a n o f t h e House committee was r e p l a c e d . 
H i s s u c c e s s o r proved to be more c o n g e n i a l to the b i l l . 

But m e e t i n g s b e t w e e n t h e T a s k F o r c e and c o m m i t t e e members w e r e 

o f t e n h e a t e d . I n p r i v a t e , l e g i s l a t o r s e x p r e s s e d t h e f e a r o f t h e f a l s e 

a c c u s a t i o n and t a l k e d a t l e n g t h about s e d u c t r e s s e s , o r g i e s , b l a c k m a i l , 

"barroom f l o o z i e s " and " v i n d i c t i v e w i v e s . " I n p u b l i c , t h e y w e r e l e s s 

apt t o r e v e a l t h e s e f e a r s than to a t t a c k t h e c o m p l e x i t y of the p r o p o s e d 

l a w , t h e p o s s i b i l i t y t h a t i t was u n c o n s t i t u t i o n a l l y v a g u e and t h e 

c o n s e q u e n c e s o f r e d u c i n g t h e age o f c o n s e n t . But t h e c o n c e r n o v e r 

" v i n d i c t i v e w i v e s " was t o s u r f a c e r e p e a t e d l y . 

As N o r d b y had d r a f t e d i t , t h e l a w w o u l d a l l o w s p o u s e s t o f i l e 

c h a r g e s o f r a p e . On A p r i l 23, a t a w e l l - a t t e n d e d j o i n t h e a r i n g on t h e 

b i l l , the Task F o r c e l e a r n e d t h a t members o f the committee were s t u d y i n g 

a s u b s t i t u t e d r a f t e d by a Senate J u d i c i a r y C o m m i t t e e l a w y e r . In t h i s 

v e r s i o n , t h e s e x u a l h i s t o r y e v i d e n t i a r y s e c t i o n and s p o u s a l p r o t e c t i o n 

c l a u s e had been e x c i s e d . One S e n a t o r s a i d t h a t i f spouses c o u l d c h a r g e 

r a p e , m a r r i e d women would use the l a w i n d i v o r c e p r o c e e d i n g s i n o r d e r to 

w i n p r o p e r t y s e t t l e m e n t s , and t h a t s u c h a p r o v i s i o n w o u l d d i s c o u r a g e 

r e c o n c i l i a t i o n . Responded Nordby, " I wasn't aware t h a t rape was a f o r m 

o f r e c o n c i l i a t i o n . " A l t h o u g h t h e e v i d e n t i a r y s e c t i o n and p r o t e c t i o n f o r 

s e p a r a t e d s p o u s e s w e r e e v e n t u a l l y r e i n s t a t e d , T a s k F o r c e m e m b e r s 

compromised and a c c e p t e d the s p o u s a l e x c l u s i o n i n o r d e r t o w i n p a s s a g e 

o f the r e s t o f t h e b i l l . 

In l a t e May a weakened v e r s i o n o f t h e b i l l h i t the Senate f l o o r f o r 

a v o t e . Accompanying c o p i e s o f t h e l e g i s l a t i o n on t h e s e n a t o r s ' d e s k s 
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were l e t t e r s f r o m the M i c h i g a n P r o s e c u t i n g A t t o r n e y s A s s o c i a t i o n w h i c h 
b l a s t e d the b i l l . T e r r y B o y l e , C h i e f P r o s e c u t o r o f R e c o r d e r s C o u r t i n 
D e t r o i t and W i l l i a m C a h a l a n , Wayne County ( D e t r o i t ) P r o s e c u t o r , o b j e c t e d 
to the l a w b e c a u s e , t h e y m a i n t a i n e d , i t w o u l d hamper p r o s e c u t i o n and 
c o n v i c t i o n . A D e t r o i t newspaper c a r r i e d t h e s t o r y and h e a d l i n e d i t , 
" C a h a l a n Sees B i l l as Boon t o R a p i s t s . " 

L a t e r , Task F o r c e members met w i t h s e v e r a l p r o s e c u t o r s who o p p o s e d 

the b i l l and were a b l e t o c o n v i n c e them t h a t s i n c e t h e l e g i s l a t u r e was 

l i k e l y t o pass some s o r t o f b i l l , i t would behoove p r o s e c u t o r s t o w o r k 

f o r the l e g i s l a t i o n w h i l e t h e y c o u l d s t i l l i n f l u e n c e i t s d e s i g n . B o y l e 

e v e n t u a l l y became an i m p o r t a n t a l l y o f t h e l a w r e f o r m e f f o r t . 

On May 30, the D e t r o i t F r e e P r e s s e d i t o r i a l i z e d : " W i t h b o t h t h e 

number o f r a p e s and the v i o l e n c e c o n n e c t e d w i t h them on t h e i n c r e a s e , 

l e g i s l a t o r s have r e s p o n s i b i l i t y t o do s o m e t h i n g a b o u t i t . S e n a t e B i l l 

1207 g i v e s them an o p p o r t u n i t y . " The F r e e P r e s s a r g u e d f o r t h e 

I n c l u s i o n o f s e c t i o n s d r o p p e d by t h e House J u d i c i a r y C o m m i t t e e , and 

i n c l u d e d a g e n t l e nudge " . . . ( i t s ) passage would make M i c h i g a n a l e a d e r 

i n s u c h overdue r e v i s i o n . " On June 6, t h e weakened v e r s i o n o f S.B. 1207 

p a s s e d the Senate 30 t o I i n round r o b i n v o t i n g a s T a s k F o r c e members 

and l o b b y i s t s p u l l e d s e n a t o r s i n f o r the v o t e . 

The r e a l w o r k was done i n t h e H o u s e , w h e r e T a s k F o r c e members 

adopted a s t r a t e g y to appease t h e i r o p p o n e n t s and l a t e r , t o r e s u r r e c t 

t h o s e p o r t i o n s o f t h e b i l l l o s t i n t h e S e n a t e . T h i s s i m p l i f i e d t h e 

amending p r o c e s s and the Task F o r c e c o u l d p l a n to g e t t h e b i l l t h r o u g h 

C o m m i t t e e and g u t t h e o b j e c t i o n a b l e s e c t i o n s l a t e r . The b i l l was 

r e f e r r e d to the House J u d i c i a r y Committee where i t had the s u p p o r t o f a 

key l e g i s l a t o r . But when the d r a f t o f H.B. 5802 was p r e p a r e d , he h e l d a 
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p r e s s c o n f e r e n c e to c l a i m c r e d i t f o r the l a w . And m e a n w h i l e , Task F o r c e 

members c o u l d n ' t g e t a copy o f t h e l a t e s t v e r s i o n . They had o n l y h a l f 

an hour to s t u d y i t b e f o r e the committee v o t e was s c h e d u l e d . 

The b i l l under c o n s i d e r a t i o n was a g a i n a w e a k e n e d v e r s i o n , and 

i n c l u d e d a s u p p r e s s i o n o f e v i d e n c e s e c t i o n t h a t Task F o r c e members had 

never seen b e f o r e . They r e a l i z e d t h a t t h i s a d d i t i o n , i f r e f e r r e d t o the 

C o n f e r e n c e Committee, c o u l d b o t t l e up t h e b i l l i n d e f i n i t e l y . Nordby and 

a p r o s e c u t o r who h a d h e l p e d t o d r a f t t h e v e r s i o n T a s k F o r c e members 

s u p p o r t e d gave t e s t i m o n y on the b i l l w h i l e o t h e r s l o b b i e d to s t r i k e t h e 

new s e c t i o n . Amendments t o s t r e n g t h e n t h e b i l l w e r e d r a f t e d , b u t 

e v e n t u a l l y t h e w e a k e n e d v e r s i o n was p a s s e d o u t o f c o m m i t t e e . From 

t h e r e , moving i n t o the l a s t t h r e e days o f t h e s e s s i o n , t h e b i l l ' s House 

s p o n s o r , N e l s o n , t o o k o v e r i t s management. 

House members c o n t i n u e d t o h a v e r e s e r v a t i o n s a b o u t t h e b i l l . 

S e v e r a l o b j e c t e d t o the mandatory minimum s e n t e n c e s p r o v i d e d f o r ; o t h e r s 

c l a i m e d t h a t p a s s a g e o f t h a t p o r t i o n o f t h e b i l l p r o h i b i t i n g s e x u a l 

h i s t o r y i n f o r m a t i o n would amount t o v i o l a t i n g the s e p a r a t i o n o£ p o w e r s . 

But the Task F o r c e had p r e p a r e d p a p e r s r e s p o n d i n g to t h e s e c o n c e r n s , and 

on J u l y 9, the t i d e t u r n e d . H a l Z i e g l e r ( R - J a c k s o n ) had o p p o s e d t h e 

b i l l , r e p r e s e n t i n g p r o s e c u t o r s ' i n t e r e s t s . But he had v i s i t e d h i s 

d i s t r i c t o v e r t h e I n d e p e n d e n c e Day r e c e s s and h i s c o n s t i t u e n t s had 

c o n v i n c e d him t o s u p p o r t i t . Z i e g l e r g a v e a c o n v e r s i o n s p e e c h t h a t 

i n c l u d e d an endorsement o f the c o n t r o v e r s i a l e v i d e n t i a r y s e c t i o n . He 

m a i n t a i n e d t h a t the l e g i s l a t u r e s h o u l d pass the b i l l w i t h the s e c t i o n i n 

p l a c e and a l l o w the c o u r t s t o d e c i d e i f the l e g i s l a t u r e had o v e r s t e p p e d 

i t s mandate. 

M e a n w h i l e , T a s k F o r c e members h a d p e r s o n a l l y l o b b i e d 95 o f 110 
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r e p r e s e n t a t i v e s . One o f t he b i l l ' s o pponen t s m i s h a n d l e d t h e d e b a t e b y 

c a l l i n g t he l e g i s l a t i o n a "no f a u l t r ape b i l l . " H i s o u t b u r s t a p p a r e n t l y 

l o s t h i m a number o f v o t e s t h a t m i gh t have gone a g a i n s t H . B . 5 8 0 2 . I n 

the e n d , t h e House v o t e d 8 4 - 1 5 f o r t h e v e r s i o n t h e T a s k F o r c e f o u n d 

a c c e p t a b l e . 

A v e r y s h o r t t i m e r e m a i n e d i n w h i c h t o c o n v i n c e t h e S e n a t e t o 

c o n c u r w i t h t h e Hou s e v e r s i o n . On J u l y 1 3 , t h e f i n a l d a y o f t h e 

s e s s i o n , t h e Sena te f a c e d 14 h o u r s o f b u s i n e s s and the r a p e l e g i s l a t i o n 

was n o t on t h e a g enda . Task F o r c e members c o n t i n u e d t o l o b b y f o r t h e 

b i l l . More c a u t i o u s l y , so d i d t he G o v e r n o r ' s o f f i c e . 

A t 4 a . m . , w i t h o n l y a few wea ry Task F o r c e members i n t he g a l l e r y , 

t h e r e was a l u l l i n t he S e n a t e . S e n a t o r B y k e r d e c i d e d t o b r i n g up t h e 

b i l l . S e n a t o r B a s i l Brown ( D - H i g h l a n d P a r k ) , who opposed i t , b r o u g h t a 

m o t i o n to r e c o n s i d e r , a p a r l i a m e n t a r y t r i c k t h a t w o u l d h a v e t a b l e d t h e 

l e g i s l a t i o n a t l e a s t u n t i l S ep t embe r . The J u d i c i a r y Commit tee had added 

45 amendments, and Brown a r g u e d t h a t t h e s e n a t o r s h ad n o t had e n o u g h 

t i m e t o s t u d y i t . Bu t Brown c o u l d o n l y mus t e r n i n e v o t e s . Twenty v o t e d 

a g a i n s t r e c o n s i d e r a t i o n and the b i l l p a s s ed t he Sena te as amended by t he 

H o u s e . A f t e r the m o t i o n f a i l e d , Brown l o o k e d up t o t h e g a l l e r y w h e r e 

two T a sk F o r c e member were t he o n l y o b s e r v e r s . "Keep y o u r l e g s c r o s s e d , 

l a d i e s , " he a l l e g e d l y s a i d , " w e ' l l be b a ck i n S e p t e m b e r . " 

On Augus t 12, 1974 G o v e r n o r M i l l i k e n s i g n e d t h e C r i m i n a l S e x u a l 

Conduc t s t a t u t e i n t o l a w . 

A u n i q u e p o l i t i c a l c l i m a t e i n M i c h i g a n f o s t e r e d p a s s a g e o f t h e 

C r i m i n a l S e x u a l C o n d u c t s t a t u t e . C o m m u n i t y i n t e r e s t i n t h e i s s u e , 

c a t a l y z e d by Task F o r c e n e w s l e t t e r s , c o m b i n e d w i t h t h e p o l i t i c s o f a n 



176 

e l e c t i o n y e a r t o make the b i l l an a t t r a c t i v e one f o r many l e g i s l a t o r s . 
A c c o r d i n g to C a r o l e L i v i n g , t h en an a d m i n i s t r a t i v e a s s i s t a n t t o S e n a t o r 
B y k e r , " T h e r e wa s , and s t i l l i s , a s t r o n g b i p a r t i s a n f e m i n i s t n e t w o r k 
w i t h i n t he C a p i t o l t h a t p r e p a r e d i t f o r t he b i l l . L e g i s l a t o r s knew t h i s 
was a p o p u l a r b i l l . " And t h e M i c h i g a n l a w r e f o r m e r s s t r e s s t h e 
i m p o r t a n c e o f w i n n i n g c o n s e r v a t i v e s u p p o r t w h i l e a v o i d i n g e x c e s s i v e 
i n v o l v e m e n t by l awmakers p e r c e i v e d to be " r a d i c a l . " 

B u t t h e c r e d i b i l i t y o f t h e T a s k F o r c e was c r u c i a l . N o r d b y ' s 

e x p e r t i s e i n d r a f t i n g l e g a l l a n g u a g e was i n v a l u a b l e . She and h e r 

s t u d e n t s had e x h a u s t i v e l y r e s e a r c h e d t h e l e g a l i s s u e s a nd w e r e w e l l 

p r e p a r e d f o r q u e s t i o n s t h a t a r o s e . R e p r e s e n t a t i v e D a l e Wa rn e r , a member 

o f t h e House J u d i c i a r y Commit tee s a i d , "O f a l l t he i s s u e s t h a t have come 

b e f o r e t he c ommi t t e e r e c e n t l y , r a pe r e f o r m has been t he b e s t r e s e a r c h e d 

and b e s t p r e s e n t e d . " The r e s o l u t i o n s o f s u p p o r t s o l i c i t e d f rom f e m i n i s t 

a n d l a w e n f o r c e m e n t g r o u p s g a v e f u r t h e r w e i g h t t o t h e l a w r e f o r m 

a r g u m e n t . The Task F o r c e had " e x p e r t " l e g i t i m a c y w h i c h a l l o w e d them t o 

c o u n t e r the o p p o s i t i o n . 

And much o f t he o p p o s i t i o n was e m o t i o n a l . A c c o r d i n g t o B e n D o r , 

some Sena t e J u d i c i a r y Commit tee members "were more t h a n s e x i s t s . T h e y 

w e r e v e r y i n t e r e s t e d i n p r o t e c t i n g a n u m b e r o f t h e i r own s e x u a l 

f a n t a s i e s . " Fo rmer S t a t e S e n a t o r L o r r a i n e B e e b e , c h a i r i n g a p u b l i c 

h e a r i n g on t h e b i l l , " s a i d t h a t i n h e r e x p e r i e n c e , ' m o s t m a l e 

l e g i s l a t o r s f e l t t h e r e was no s u c h t h i n g a s r a p e ; t h e woman a l w a y s 

s e duce s t h e m a n ' " ( D e t r o i t F r e e P r e s s , May 16, 1 9 74 ) . N e v e r t h e l e s s , t he 

o p p o s i t i o n was u s u a l l y v o i c e d as l e g a l d o c t r i n e : one l aw r e f o r m e r f e e l s 

t h a t "The l e g i s l a t o r s u sed common l a w t o c o v e r up t h e i r g u t f e e l i n g s . " 

Bu t when l e g a l q u e s t i o n s were r a i s e d , t h e Ta sk F o r c e had a n s w e r s . 
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Lobbying sk i l l s and media involvement gave v i s ib i l i t y to every vote 

cast by l e g i s l a t o r s . Task Force members mobi l ized t h e i r own 

constituents through the newsletter, and were able to spend time with 

individual lawmakers. Legislators began to understand that anti-rape 

a c t i v i s t s were numerous, vocal and well organized. They began to 

recognize that a new awareness of rape was emerging among t he i r 

const i tuents. 

Finally, Task Force members l i s t a number of fortuitous events, 

chief among them that they contacted Nordby who was accomplished in the 

drafting of legal language. Elaine Mil l iken, the Governor's daughter, 

was in Nordby's class and took an active role in r e search ing and 

lobbying for the law. Her involvement, important in i t s own r i gh t , 

influenced the Governor to support the b i l l ear ly . Several stubborn 

opponents of the b i l l were defeated in their reelect ion b ids . And 

perhaps not coincidentally, female reporters played a role in setting 

the agenda for hearings on the b i l l . 

One reformer describes their success as "beginner's luck." But i t 

was s k i l l that allowed the Task Force to convert a p o l i t i c a l climate 

into a legislative reality. The product is a more humane rape law and 

the understanding that women have a voice in determining where the 

sanctions of justice wil l apply. 
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APPENDIX B 

The Law 



Act No. 266 
Public Acts of 1974 

Approved by Governor 
August 12, 1974 

STATE OF MICHIGAN 

77TH LEGISLATURE 

REGULAR SESSION OF 1974 

Introduced by Senators Byker, Faust, Zaagman, Hart, Lodge, Bowman, Toepp, Novak, Pursell, 
Plawecki, Mack, McCauley, Zollar, O'Brien, Cartwright, Rozycki, Davis, Bouvvsma, Brown, DeGrow, 
Rockwell, Richardson, Ballenger, Faxon, Cooper, McCollough, DeMaso, Pittenger, Bishop and 
Fleming 

ENROLLED SENATE BILL 1207 
A N A C T to amend Act No. 328 of the Public Acts of 1931, entitled "An act to revise, consolidate, codify 

and add to the statutes relating to crimes; to define crimes and prescribe the penalties therefor; to provide 
for the competency of evidence at the trial of persons accused of crime; to provide immunity' from 
prosecution for certain witnesses appearing at such trials; and to repeal certain acts and parts of acts 
inconsistent with or contravening anv of the provisions of this act," as amended, being sections 750.1 to 
750.568 of the Compiled Laws of 1970, by adding sections 520a, 520b, 520c, 520d, 520e, 520f, 520g, 520h, 
520i 520j, 520k and 5201; and to repeal certain acts and parts of acts. 

Section 1. Act No. 328 of the Public Acts of 1931, as amended, being sections 750.1 to 750.568 of the 
Compiled Laws of 1970, is amended by adding sections 520a, 520b, 520c. 520d. 520e, 520f, 520g, 520h, 
520i, 520j, 520k and 5201 to read as follows: 

Sec. 520a. As used in sections 520a to 5201: 

(a) "Actor" means a person accused of criminal sexual conduct. 

(b) "Intimate parts" includes the primary genital area, groin, inner thigh, buttock, or breast of a human 
being. 

(c) "Mentally defective" means that a person suffers from a mental disease or defect which renders that 
person temporarily or permanently incapable of appraising the nature of his or her conduct. 

(d) "Mentally incapacitated" means that a person is rendered temporarily incapable of appraising or 
controlling his or her conduct due to the influence of a narcotic, anesthetic, or other substance 
administered to that person without his or her consent, or due to any other act committed upon that 
person without his or her consent. 

(e) "Physically helpless" means that a person is unconscious, asleep, or for any other reason is physically 
unable to communicate unwillingness to an act. 

(f) "Personal injury" means bodily injury-, disfigurement, mental anguish, chronic pain, pregnancy, 
disease, or loss or impairment of a sexual or reproductive organ. 

The People of the State of Michigan enact: 
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(#) "Sexual contact" includes the intentional touching of the victim's or actor's intimate parts or the 
intentional touching of the clothing covering the immediate area of the victim's or actor's intimate parts, if 
that intentional touching can reasonably be construed as being for the purpose of sexual arousal or 
gratification. 

(h) "Sexual penetration" means sexual intercourse, cunnilingus, fellatio, anal intercourse, or any other 
intrusion, however slight, of any part of a person's body or of any object into the genital or anal openings 
of another person's body, but emission of semen is not required. 

(i) "Vic t im" means the person alleging to have been subjected to criminal sexual conduct. 

Sec. 520b. (1) A person is guilty of criminal sexual conduct in the first degree if he or she engages in 
sexual penetration with another person and if any of the following circumstances exists: 

(a) That other person is under 13 years of age. 

i,b) The other person is at least 13 but less than 16 years of age and the actor is a member of the same 
household as the victim, the actor is related to the victim by blood or affinity to the fourth degree to the 
victim, or the actor is in a position of authority over the victim and used this authority to coerce the victim 
to submit. 

(c) Sexual penetration occurs under circumstances involving the commission of any other felony. 

(d) The actor is aided or abetted by 1 or more other persons and either of the following circumstances 
exists: 

(i) The actor knows or has reason to know that the victim is mentally defective, mentally incapacitated 
or physically helpless. 

(ii) The actor uses force or coercion to accomplish the sexual penetration. Force or coercion includes 
but is not limited to any of the circumstances listed in subdivision (f) (i) to (v). 

(e) The actor is armed with a weapon or any article used or fashioned in a manner to lead the v ictim to 
reasonably believe it to be a weapon. 

\f) The actor causes personal injury to the victim and force or coercion is used to accomplish sexual 
penetration. Force or coercion includes but is not limited to any of the following circumstances: 

(1) When the actor overcomes the victim through the actual application of physical force or physical 
violence. 

lii) W hen the actor coerces the victim to submit by threatening to use force or violence on the victim, 
and the victim believes that the actor has the present ability to execute these threats. 

(iii) When the actor coerces the victim to submit by threatening to retaliate in the future against the 
victim, or any other person, and the victim believes that the actor has the ability to execute this threat. As 
used in this subdivision, "to retaliate" includes threats of physical punishment, kidnapping, or extortion. 

(iv) W hen the actor engages in the medical treatment or examination of the victim in a manner or for 
purposes which are medically recognized as unethical or unacceptable. 

(v) When the actor, through concealment or by the element of surprise, is able to overcome the victim, 

(g) The actor causes personal injury to the victim, and the actor knows or has reason to know that the 
victim is mentally defective, mentally incapacitated, or physically helpless. 

(2) Criminal sexual conduct in the first degree is a felony punishable by imprisonment in the state 
prison for life or for any term of years. 

Sec. 520c. (1) A person is guilty of criminal sexual conduct in the second degree if the person engages 
in sexual contact with another person and if any of the following circumstances exists: 

(a) That other person is under 13 years of age. 

(b) That other person is at least 13 but less than 16 years of age and the actor is a member of the same 
household as the victim, or is related by blood or affinity to the fourth degree to the victim, or is in a 
position of authority over the victim and the actor used this authority to coerce the victim to submit. 

(c) Sexual contact occurs under circumstances involving the commission of any other felony. 

(d) The actor is aided or abetted by 1 or more other persons and either of the following circumstances 
exists: 

(i) The actor knows or has reason to know that the victim is mentally defective, mentally incapacitated 
or physically helpless. 
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(ii) The actor uses force or coercion to accomplish the sexual contact. Force or coercion includes but is 
not limited to any of the circumstances listed in sections 520b (1) (f) (i) to (v). 

(e) The actor is armed with a weapon, or any article used or fashioned in a manner to lead a person to 
reasonably believe it to be a weapon. 

(f) The actor causes personal injur)' to the victim and force or coercion is used to accomplish the sexual 
contact. Force or coercion includes but is not limited to any of the circumstances listed in section 520b (1) 
(0 (i) to (v). 

(g) The actor causes personal injury- to the victim and the actor knows or has reason to know that the 
victim is mentally defective, mentally incapacitated, or physically helpless. 

(2) Criminal sexual conduct in the second degree is a felony punishable by imprisonment for not more 
than 15 years. 

Sec 520(1 (1) A person is guilty of criminal sexual conduct in the third degree if the person engages in 
sexual penetration with another person and if any of the following circumstances exists: 

(a) That other person is at least 13 years of age and under 16 years of age. 

(b) Force or coercion is used to accomplish the sexual penetration. Force or coercion includes but is not 
limited to any of the circumstances listed in section 520b (1) (f) (i) to (v). 

(c) The actor knows or has reason to know that the victim is mentally defective, mentally incapacitated, 
«>r ph) sic ally helpless 

(2) Criminal sexual conduct in the third degree is a felony punishable by imprisonment for not more 
than 15 years. 

Sec 520e. (1) a person is guilty of criminal sexual conduct in the fourth degree if he or she engages in 
sexual contact with another person and if either of the following circumstances exists: 

Force or coercion is used to accomplish the sexual contact. Force or coercion includes but is not 
limited to any of the circumstances listed in section 520b (1) (f) (i) to (iv). 

(}->) The actor knows or has reason to know that the victim is mentally defective, mentally incapacitated, 
or ph\ sically helpless 

(2) Criminal sexual conduct in the fourth degree is a misdemeanor punishable by imprisonment for not 
more than 2 years, or by a fine of not more than $500.00, or both. 

Set 52()f. (1) If a person is convicted of a second or subsequent offense under section 520b, 520c, or 
520(1. the sentence imposed under those sections for the second or subsequent offense shall provide for a 
mandatory minimum sentence of at least 5 years. 

(2) For purposes of this section, an offense is considered a second or subsequent offense if, prior to 
conviction of the second or subsequent offense, the actor has at any time been convicted under section 
520b. 520c, or 520d or under any similar statute of the I nited States or any state for a criminal sexual 
offense including rape, carnal knowledge, indecent liberties, gross indecency, or an attempt to commit 
such an offense 

Sec. 520^ (1) Assault with intent to commit criminal sexual conduct invok ing sexual penetration shall 
be a felony punishable by imprisonment for not more than 10 years. 

(2) Assault with intent to commit criminal sexual conduct in the second degree is a felony punishable by 
imprisonment for not more than 5 years. 

Sec. 520h The testimonv of a victim need not be corroborated in prosecutions under sections 520b to 
520e 

Sec 520i. A victim need not resist the actor in prosecution under sections 520b to 520g. 

See 520j. (1) Evidence of specific instances of the victim's sexual conduct, opinion evidence of the 
victim's sexual conduct, and reputation evidence of the victim's sexual conduct shall not be admitted 
under sections 520b to 520g unless and only to the extent that the judge finds that the following proposed 
evidence is material to a fact at issue in the case and that its inflammatory or prejudicial nature does not 
outweigh its probative value: 

(a) Evidence of the victim's past sexual conduct with the actor. 

(b) Evidence of specific instances of sexual activity showing the source or origin of semen, pregnancy, 
or disease. 
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(2) If the defendant proposes to offer evidence described in subsection (1) (a) or (b), the defendant 
within 10 days after the arraignment on the information shall file a written motion and offer of proof. The 
court may order an in camera hearing to determine whether the proposed evidence is admissible under 
subsection (1). If new information is discovered during the course of the trial that may make the evidence 
described in subsection (1) (a) or (b) admissible, the judge may order an in camera hearing to determine 
whether the proposed evidence is admissible under subsection (1). 

Sec. 520k. Upon the request of the counsel or the victim or actor in a prosecution under sections 520b to 
520g the magistrate before whom any person is brought on a charge of having committed an offense 
under sections 520b to 520g shall order that the names of the victim and actor and details of the alleged 
offense be suppressed until such time as the actor is arraigned on the information, the charge is dismissed, 
or the case is otherwise concluded, whichever occurs first. 

Sec. 5201. A person does not commit sexual assault under this act if the victim is his or her legal 
spouse, unless the couple are living apart and one of them has filed for separate maintenance or divorce. 

Section 2. Al l proceedings pending and all rights and liabilities existing, acquired, or incurred at the 
time this amendatory act takes effect are saved and may be consummated according to the law in force 
when they are commenced. This amendatory act shall not be construed to affect any prosecution pending 
or begun before the effective date of this amendatory act. 

Section 3. Sections 85, 333, 336, 339, 340, 341, 342 and 520 of Act No. 328 of the Public Acts of 1931, 
being sections 750.85. 750.333, 750.336, 750.339, 750.340, 750.341, 750.342 and 730.520 of the Compiled 
Laws of 1970, and section 82 of chapter 7 of Act No. 175 of the Public Acts of 1927. being section 767.82 of 
the Compiled Law s of 1970, are repealed. 

Section 4. This amendatory act shall take effect November 1, 1974. 

Secretary of the Senate. 

Clerk of the House of Representatives 

Approved 

Governor. 
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APPENDIX C 

The Questionnaire 

Unique questionnaires were prepared for each group of respondents 

according to their occupational r o l e s . The instrument used for 

prosecutors was the most exhaustive and the others were patterned upon 

i t . Thus the prosecutor questionnaire is included here as the most 

represen ta t ive. 



PROSECUTOR Respondent # 

• Interviewer name 

t County 

t Office 

• Date 

t Length of Interview_ 
(Minutes) 

Before we begin the interview, I would l ike briefly to 

explain the nature of the study. We are trying to determine 

possible effects of Michigan's Criminal Sexual Conduct law. 

Because of your experience in the criminal justice system, 

we are interested in your own opinions and insights that 

pertain to the law. 

The interview usually takes about one and a half hours. 

Your anonymity will be protected, and your answers will be 

treated confidentially. 

I have your off icial t i t l e as 

t 

t Age 

• Sex 

t Race 



Part I 

INTERVIEWER: IF RESPONDENT HAS NO PRE-CSC LAW EXPERIENCE, CHECK HERE [ ] 
> GO TO 2 a . 

1. In y o u r o p i n i o n , what a r e the t h r e e most s i g n i f i c a n t changes b rought 
abou t by M i c h i g a n ' s new CSC law? 
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2 a . A p p r o x i m a t e l y what p e r c e n t o f CSC r e p o r t s r e c e i v e d by p o l i c e i n y o u r 
j u r i s d i c t i o n r e a c h the p r o s e c u t o r f o r a w a r r a n t d e c i s i o n ? 

INTERVIEWER CHECKPOINT 

[ ] IF LESS THAN 100%, ASK 2b. 

[ ] IF 100% o r DK > GO TO 3 a . 

2b . Why do you t h i n k some r e p o r t s f a i l t o r each y o u r o f f i c e ? 
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3 a . How o f t e n do you o r t he p o l i c e ask the c o m p l a i n a n t t o t ake a p o l y g r a p h 
i n a CSC case? 

A l l c a s e s Most c a s e s Some c a s e s Few cases Never DK 

[ ] [ ] [ ] [ ] [ 1 [ ] 

3b. How o f t e n do you o r t he p o l i c e ask the c o m p l a i n a n t to t ake a p o l y g r a p h 
i n t he case o f a n o t h e r e q u a l l y s e r i o u s c r i m e ? 

A l l c ases Most c a s e s Some c a s e s Few c a s e s Never DK 

[ ] [ ] [ ] [ ] [ ] [ ] 

INTERVIEWER CHECKPOINT 

[ ] IF 3a AND 3b ARE DIFFERENT, ASK 3 c . 

\ / [ ] IF 3a AND 3b ARE THE SAME OR DK > GO TO 4a 

3 c . Cou ld you p l e a s e e x p l a i n why t h e r e i s t h i s d i f f e r e n c e i n t he use 
o f p o l y g r a p h s ? 
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4 a . P l e a s e t u r n t o page 1 i n y ou r b o o k l e t . Now I ' d l i k e to ask you about 
f a c t o r s wh ich might l e a d you t o deny w a r r a n t s i n CSC c a s e s . P l e a s e 
r e f e r to t he l i s t and check how o f t e n each o f t he f o l l o w i n g i tems con
t r i b u t e s t o t he d e c i s i o n to deny a w a r r a n t i n a CSC c a s e : 

(1 

(2 

(3 

(4 

(5 

(6 

(7 

(8 

(9 

(10 

(11 

(12; 

(13 

(14; 

(15 

A
lw

a
y

s 

U
su

al
ly

 

; 
S

o
m

e
ti

m
e

s 

R
a

re
ly

 

N
e

v
e

r 

i 

DK 

Mo documented p h y s i c a l i n j u r y 

Lack o f c o r r o b o r a t i n g w i t n e s s 

L a c k o f p h y s i c a l e v i d e n c e 

S u s p e c t has good a l i b i 

V i c t i m w i t h d r a w s c o m p l a i n t 

Lack o f prompt c o m p l a i n t 

P rob lems w i t h s u s p e c t i d e n t i f i c a t i o n 

V i c t i m f a i l s a p o l y g r a p h 

S u s p e c t p a s s e s p o l y g r a p h 

I n c o n s i s t e n c i e s i n c o m p l a i n a n t ' s 
s t o r y 

Poor p e r s o n a l c r e d i b i l i t y 
o f c o m p l a i n a n t 

O f f e n s e no t s u f f i c i e n t l y s e r i o u s 

O t h e r ( p l e a s e s p e c i f y ) : 

O the r ( p l e a s e s p e c i f y ) : 

O ther ( p l e a s e s p e c i f y ) : 
i 
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4b. Now t u r n t o page 2 . What abou t c i r c u m s t a n c e s i n wh ich you deny wa r ran t s 
f o r o t h e r e q u a l l y s e r i o u s c r i m e s ? How o f t e n do the f o l l o w i n g c o n t r i b u t e 
t o t h a t d e c i s i o n ? 

(1 

(2 

(3 

(4 

(5 

(6 

(7 

(8 

(9 

(10 

(11 

(12 

(13 

(14 

(15 

A
lw

a
y

s 

U
s

u
a

ll
y
 

S
o

m
e

ti
m

e
s 

>> 

<L> 
S-
fO 

N
e

v
e

r 

DK 

No documented p h y s i c a l i n j u r y 

L a c k o f c o r r o b o r a t i n g w i t n e s s 

L a c k o f p h y s i c a l e v i d e n c e I 
i 

S u s p e c t has good a l i b i 

V i c t i m w i t h d r a w s c o m p l a i n t 

L o c k o f prompt c o m p l a i n t 

P r o b l e m s w i t h s u s p e c t i d e n t i f i c a t i o n 

V i c t i m f a i l s a p o l y g r a p h 

S u s p e c t p a s s e s p o l y g r a p h 

I n c o n s i s t e n c i e s i n c o m p l a i n a n t ' s 
s t o r y 

Poor p e r s o n a l c r e d i b i l i t y 
o f c o m p l a i n a n t 

O f f e n s e no t s u f f i c i e n t l y s e r i o u s 

O t h e r ( p l e a s e s p e c i f y ) : 

O t h e r ( p l e a s e s p e c i f y ) . 
! 

Other ( p l e a s e s p e c i f y ) : 

! 
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4 c . Of t hose t h a t you have p e r s o n a l l y hand led what pe r cen tage o f CSC wa r ran t 
r e q u e s t s have you d e n i e d ? 

4 d . How about e q u a l l y s e r i o u s c r i m e s ? 

INTERVIEWER CHECKPOINT 

[ ] IF 4c AND 4d ARE DIFFERENT, ASK 4e . 

[ ] IF 4c AND 4d ARE THE SAME > GO TO 5. 

4 e . Why i s t h e r e a d i f f e r e n c e ? 

5 . In you r o p i n i o n , a p p r o x i m a t e l y what p e r c e n t o f t he f o l l o w i n g k i n d s o f 
c o m p l a i n t s r e c e i v e d by the p o l i c e i n y o u r j u r i s d i c t i o n a r e f a b r i c a t e d : 

(1) CSC 

(2) O ther s e r i o u s c r i m e s 
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6 a . Please turn to page 3 i n the booklet. In how many of t he CSC cases t h a t 
you have hand led were the v i c t i m and a s s a i l a n t a c q u a i n t e d i n t he f o l l o w i n g 
ways? 

A l l Most Some Few None DK 

(1) T o t a l s t r a n g e r s 

(2) Casua l a c q u a i n t a n c e s 

(3) C l o s e a c q u a i n t a n c e s , but not 
s e x u a l l y i n t i m a t e 

(4) C l o s e a c q u a i n t a n c e s , and 
s e x u a l l y i n t i m a t e 

(5) Members o f d i f f e r e n t r a c e s 

6b. Us i ng app rox ima te numbers, how many c a s e s have you had where : 

(1) the v i c t i m and a s s a i l a n t were s e p a r a t e d spouses? 

(2) t he v i c t i m and a s s a i l a n t were members o f t he same f a m i l y o r househo ld 
( e x c l u d i n g s p o u s e s ) ? 

(3) the v i c t i m and a s s a i l a n t were members o f t he same sex? 

(4) t he v i c t i m was under 13? 
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INTERVIEWER: IF RESPONDENT HAS NO PRE-CSC LAW EXPERIENCE, CHECK 
HERE [ ] ^ GO TO 7 c . 

6 c . S i n c e t he new law p a s s e d , have you n o t i c e d any change i n t he number 
o r t ypes o f c a s e s r e f e r r e d to i n q u e s t i o n s 6a and 6b? 

Yes No DK 

[ ] [ ] [ ] 
I J 

\f 
Go t o 7a 

6d . P l e a s e e x p l a i n . 
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7 a . Is t he amount o f p l e a b a r g a i n i n g t h a t goes on now more , t he same, o r 
l e s s than b e f o r e the new CSC law went i n t o e f f e c t ? 

More p l e a 
b a r g a i n i n g now 

[.] 

No change 
In p l e a b a r g a i n i n g 

[.] 

Go t o 7c 

Less p l e a 
B a r g a i n i n g now 

[ ] 
I 

DK 

[ ] 

Go to 7c 

7b . what do you t h i n k a c c o u n t s f o r the change? 

In t he CSC c a s e s you have hand led under t he new l a w , a p p r o x i m a t e l y what 
p e r c e n t o f the d e f e n d a n t s have p l eaded g u i l t y to reduced c h a r g e s ? 

7 c . 

7 d . A p p r o x i m a t e l y what p e r c e n t o f t he d e f e n d e n t s have p l eaded g u i l t y to 
n e g o t i a t e d s e n t e n c e s ? 
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How does t h i s compare to t he number p l e d t o reduced cha rges o r n e g o t i a t e d 
sen tences i n o t h e r e q u a l l y s e r i o u s c r i m e s ? Are t h e r e more i n CSC, fewer 
i n CSC, o r a r e t hey about t he same? 

More i n CSC 

[ ] 

Fewer i n CSC 

[ i 

About t he Same 

[ ] 

DK 

[ ] 

—x— 
Go to 8a 

7 f . In y o u r o p i n i o n , why i s t h e r e a d i f f e r e n c e ? 



195 

INTERVIEWER: IF RESPONDENT HAS NO PRE-CSC LAW EXPERIENCE, CHECK HERE [ ] 
— > GO TO 9a. 

8a. Have p r e t r i a l a c t i v i t i e s (such as arraignment, p re l im inary hear ing , e t c . ) 
changed as a r e s u l t of the new law? 

Yes No DK 

[ ] [ ] [ ] 

I -I , L 

Go to 9a 

8b. Could you descr ibe those changes? 

8c. In what percent of CSC cases do you get an opportuni ty to meet with the 
v i c t im p r i o r to t r i a l ? 
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9a. Please turn to page 4 in the book le t . This quest ion concerns elements 
of sexual a ssau l t crimes that can i n f luence the outcome of t r i a l s . On 
a sca le from 1, meaning abso lu te l y e s s e n t i a l , to 7 , meaning use less , 
p lease check how important the f o l l ow ing items are fo r persuading a j u ry 
to conv ic t in sexual a ssau l t cases t r i e d under the new law. 

CD ro 
+-> - r -
=3 4-> 

r— C 
O QJ 
CO CO 

_Q CO 
e£ UJ 

1 2 3 4 5 6 7 DK 

f" 
(1) Phys ica l i n j u ry of 

complainant 

(2) Defendent 's use of 
dangerous weapon 

(3) Penetrat ion 

(4) Non-consent of complainant 

(5) Corroborat ing wi tnesses 

(6) Resistance of complainant 

(7) Prompt report by 
complainant 

(8) Complainant 's past behavior 
or reputa t ion 

(9) Lab evidence 

(10) Thorough po l i ce 
i n ves t i ga t i on 

(11) V ic t im demeanor 

(12) Outcry of v i c t im 

CO 

cn 

CD 

ZD 
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INTERVIEWER: IF RESPONDENT HAS NO PRE-CSC LAW EXPERIENCE, CHECK HERE [ ] 
^ GO TO 11a. 

9b. Now please turn to page 5 i n the book le t . Using the same l i s t , p lease 
check how important the f o l l ow ing items used to be f o r persuading a j u ry 
to conv ic t in sexual assau l t cases t r i e d before enactment of the CSC law 

CO 

Q) 
Qi 
tn 

ZD 

1 2 3 4 5 6 7 DK 

(1) Phys i ca l i n j u r y of 
complainant 

(2) Defendent 's use o f 
dangerous weapon 

(3) Penet ra t ion 

(4) Non-consent of complainant 

(5) Corroborat ing wi tnesses 

(6) Res is tance of complainant 

(7) Prompt repor t by 
complainant 

(8) Complainant 's past behavior 
or r epu ta t ion 

(9) Lab evidence 

(10) Thorough p o l i c e 
i n v e s t i g a t i o n 

(11) V i c t im demeanor 

(12) Outcry of v i c t i m 

QJ ro 
+-> - r -

r— C 
O OJ 
CO CO 

_Q co 
<C LxJ 
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INTERVIEWER: IF RESPONDENT HAS NO CSC TRIAL EXPERIENCE, CHECK HERE [ ] 
> GO TO 10e. 

10a. Have you ever won a case under the new CSC law which you do not th ink 
you would have won under the previous law? 

Yes 

[ 1 

No 

[ ] 

DK 

[ ] 

V 
Go to 10c 

10b. P lease b r i e f l y descr ibe such cases and exp la in why: 



199 

10c. Have you ever l o s t a case under the new CSC law which you do not th ink 
you would have l o s t under the previous law? 

Yes 

[ ] 

No 

[ ] 

DK 

[ ] 

V 
Go to lOe 

lOd. P lease b r i e f l y desc r ibe such cases and exp la in why: 



200 

10G . In gene ra l , how have prosecutors chances of winning sexual assau l t 
cases changed as a r e s u l t of the new law? Would you say your chances 
have g rea t l y improved, improved, stayed about the same, d iminished 
or g rea t l y d iminished? 

Grea t ly 
Improved Improved 

[ ] [ . ] 

Stayed about 
the same 

[ ] 

si/ 
Go to 11a 

Dimini shed 

[ ] 

G rea t ly 
Diminished 

[ .1 

DK 

[. ] 

Go t o 11a 

lOf . What's the s i ng le most important reason fo r that change? 

lOg. Are there any other reasons? 
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INTERVIEWER IF RESPONDENT HAS NO CSC TRIAL EXPERIENCE, CHECK HERE [ ] 
^ GO TO 12a. 

11a. How o f ten have in camera hearings been used in the CSC cases you've 
t r i e d ? 

Frequent ly Sometimes Rarely Never DK 

[ ] C ] [ ] [ ] [ ] 

GO TO 12a 

l i b . What i s the most common reason fo r these hearings? 

l i e . What i s u sua l l y the outcome of these hearings? 
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INTERVIEWER: IF RESPONDENT HAS NO PRE-CSC EXPERIENCE, CHECK HERE [ ] 
> GO TO 13a 

12a. Have you changed your courtroom t a c t i c s or s t r a teg ies f o r prosecut ing 
sexual assau l t cases s ince the new CSC law went i n to e f f ec t? 

Yes 

[ ] 

No 

[ ] 

DK 

[ ] 

Go to 13a 

12b. Please exp la in why and how: 
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13a. How much can a j udge 's d i s c r e t i o n cont ro l the outcome of a CSC j u r y 
t r i a l ? Can he cont ro l the outcome complete ly , a great d e a l , somewhat, 
very l i t t l e , or not at a l l ? 

Very 
Completely A great deal Somewhat L i t t l e Not at a l l DK 

[ ] [ 1 [ ] [ ] [ ] [ ] —> %l° 

13b. Please e x p l a i n : 
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INTERVIEWER: IF RESPONDENT HAS NO PRE-CSC LAW EXPERIENCE, CHECK HERE [ ] 
> GO TO 13e 

13c. Has the new law changed the amount of d i s c r e t i o n a judge has in a 
sexual assau l t j u ry t r i a l ? 

Yes No DK 

[ ] [ 1 i [ ] 

GO TO 13e 

13d. In what way? 
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13e. Have you ever prosecuted a sexual a ssau l t case in which you be l ieved 
the judge 's d i s c r e t i o n a c t u a l l y changed the outcome of a sexual assau l t 
j u r y t r i a l ? 

Yes No DK 

[ ] [ ] [ ] 

Nr-

GO TO " 4a 

13f. P lease exp la in and descr ibe each case. 
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INTERVIEWER: IF RESPONDENT HAS NO PRE-CSC LAW EXPERIENCE, CHECK HERE [ ] 
> GO TO 14f. 

14a. O v e r a l l , do you be l ieve a sexual assau l t v i c t i m ' s experience in the c r im ina l 
j u s t i c e system has become more or l e ss t raumatic under the new law? Would 
you say a v i c t i m ' s experience now i s much more t raumat ic , more t raumat ic , 
unchanged, l e ss t raumat ic , or much l ess t raumat ic? 

Much more 
t raumatic 

[ ] 

Go to 14e 

More 
t raumatic 

v 
Unchanged 

[ ] 

i 
Go to 14f 

Less 
t raumatic 

[ ] 

Much l ess 
t raumatic 

[ ] 

DK 

[ ] 

I 
Go to 14f 

v 

14b. P lease r e fe r to page 6 and check how much each o f these f ac to rs 
has cont r ibu ted to t h i s improvement. 

Very 

(1) R e s t r i c t i o n on past sexual 
h i s to ry evidence 

(2) No need to prove non-
consent 

(3) No need to prove r es i s tance 

(4) C r i s i s Center support 

(5) Changed soc ia l a t t i t udes 
about women and rape 

(6) Treatment of v i c t im by 
po l i ce 

(7) Women p o l i c e assigned to 
sexual a ssau l t cases 

(8) Treatment of v i c t im by 
hosp i ta l personnel 

(9) Coverage of cases by news 
med i a 

(10) Other f a c t o r s : ( l i s t ) 



207 

14c. Which one of these factors is most important? 

14d. Do you ever t e l l complainants or have your subordinates t e l l complainants 
that the new law w i l l make t h e i r experience l ess onerous in order to 
encourage them to prosecute? Do you t e l l them a lways, f r equen t l y , 
sometimes, r a r e l y , or never? 

Not 

Always Frequent ly Sometimes Rarely Never App l i cab le 

[ ] [ ] [ ] [ ] [ ] C 1 

INTERVIEWER: FOR RESPONDENTS WHO ARE ASKED 14d. - SKIP 14e. >- GO TO 14f. 

14e. Please exp la in why t h i s experience i s worse now. 

14f. How could the v i c t i m ' s experience in the c r im ina l j u s t i c e system be 
improved? 



208 

Do you th ink the new CSC law v i o l a t e s defendants ' Cons t i t u t i ona l r i gh t s 
Would you say the law d e f i n i t e l y v i o l a t e s them, probably v i o l a t e s them, 
probably does not v i o l a t e them, or d e f i n i t e l y does not v i o l a t e them? 

D e f i n i t e l y 
V i o l a tes 

Them 

[ ] 

Probably 
V i o l a tes 

Them 

c ] 

Probably Does 
Not V i o l a t e 

Them 

[ ] 

D e f i n i t e l y Does 
Not V i o l a t e 

Them 

[ ] 

DK 

GO TO 16a 

15b. Please e x p l a i n : 
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16a. Would you make any changes in the new law? 

Yes No DK 

[ ] [ ] 1 [ ] 
\ / 

GO TO 16c 

16b. What changes? 
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16c . Do you th ink t h i s law was necessary? 

Yes No DK 

[ ] [ ] 

GO TO 17a 

[ ] 

16d. Please e x p l a i n : 
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Does your o f f i c e have any formal or informal r u l e s , p o l i c i e s , or 
procedures concerning the handl ing of CSC cases which are d i f f e r e n t 
from those you use to handle equa l l y ser ious crime? 

Yes 

[ 1 

No 

[ ] I 
GO TO 18a 

DK 

[ ] 

17b. What are they? 

17c. Why are they d i f f e r e n t ? 
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18a. Please turn to page 7 i n the book le t . Recent s t a t i s t i c s i nd i ca te 
that repor ts of rape in Michigan are i n c r e a s i n g . What do you th ink i s 
respons ib le fo r the increase? On t h i s l i s t , p lease check the 3 most 
important reasons fo r t h i s i nc rease . 

(1) [ ] Sexual permissiveness 

(2) [ ] More repor t ing because of increased conv ic t ions 

(3) [ ] E f fec t of the new CSC law 

(4) [ ] General increase in v io lence 

(5) [ ] More repor t ing because of increased s e n s i t i v i t y of c r im ina l 

j u s t i c e system 

(6) [ ] In f luence o f pornography 

(7) [ ] Women's l i b e r a t i o n 

(8) [ ] More repor t ing because o f a change in pub l ic a t t i t ude 

toward rape 

(9) [ ] Rac ia l tens ions 

(10) [ ] Other ( spec i fy ) 

18b. Which one of these reasons i s most important? 



Part II 

Please turn to pages 8 and 9 in the book le t . The f o l l ow ing are d i f f e r e n t 
ways to view the new CSC law and the events lead ing up to i t s passage. 
Place an X on the sca le point which best r e f l e c t s your p o s i t i o n . 

POSITION A POSITION B 

Judges are l i k e l y to exerc ise 
d i s c r e t i o n in CSC cases more of ten 
than in cases i nvo lv ing other 
ser ious c r imes. 

Judges exe rc i se d i s c r e t i o n equa l ly 
in the handl ing of a l l types of 
ser ious c r imes. 

2. POSITION A POSITION B 

Any s i g n i f i c a n t changes in the 
handling of rape cases over the l a s t 
few years would have come about wi th 
or without the new law. 

3. POSITION A 

Only e x p l i c i t l ega l reforms such 
as those contained in the new 
CSC law could br ing about 
s i g n i f i c a n t changes in the handling 
of rape cases . 

B 

POSITION B • 

As long as we have the kind of 
soc ie t y we do, women are going to 
be sexua l l y assau l ted . 

Sexual assau l t s upon women are the 
acts of dev iant i nd i v i dua l s and 
r e f l e c t l i t t l e , i f any th ing , 
about the l a rge r s o c i e t y . 

B 

POSITION A POSITION B 

The p o s s i b i l i t y of being overturned 
on appeal g rea t l y i n f luences 
j u d i c i a l behavior in CSC cases . 

The p o s s i b i l i t y of appeal does not 
i n f luence j u d i c i a l behavior i n CSC 
cases 

POSITION A POSITION B 

The passage of the new CSC law i s 
l i k e l y to f os te r broad changes in 
the way soc ie ty th inks about the 
crime of rape. 

The new CSC law w i l l have 
1 i t :1 e impact on pub l i c 
op in ion . 

very 

A 
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6. POSITION A 

Pressure from community groups 
should in f luence the workings 
of the c r im ina l j u s t i c e system 

7. POSITION A 

The passage of the new CSC law i s 
an outgrowth of genuine concern 
about the crime of rape and the 
inadequacy of the previous s ta tu tes 
fo r dea l ing w i th i t . 

8 POSITION A 

Regardless of what l ega l o f f i c i a l s 
th ink about the new CSC law, they 
can be expected to comply wi th i t s 
implementation. 

POSITION B 

The c r im ina l j u s t i c e system must 
be immune to community pressure 
in the pu rsu i t of j u s t i c e . 

POSITION B 

More than anything $ l s e , the 
passage of the new f.SC law 
represents a successfu l power 
p lay by f emin is ts groups. The i r 
v i c t o r y i s a lesson i n symbolic 
po l i t i c s . 

B 

POSITION B 

Rape i s a spec ia l k ind of c r ime. 
Simply changing the laws w i l l not 
guarantee compliance on the part 
of those who handle and process 
such cases through the legal system 

B 



Part I I I 

1. Please turn to page 10 in the book le t . In your op i n i on , which crimes 
should rece ive the severest sentence? Rank the f o l l ow ing in o rder , 
p lac ing a 1 by the crime which should rece ive the severest sentence, 
a 2 by the crime you th ink should be second and so on. 

aggravated assau l t 

vandalism 

breaking and en te r ing , occupied dwel l ing 

CSC 3 

attempted murder 

l oo t i ng 

CSC 1 

auto t he f t 

Now, using the sca le on page 11 in the book le t , p lease t e l l me i f you agree 
s t r ong l y , agree, d isagree or d isagree s t rong ly with the f o l l ow ing statements. 

2. Rape i s a crime of v i o l e n c e , not pass ion . 

Agree s t rong ly Agree Disagree Disagree St rongly DK 

c i [ i [ i [ ] 11 

3. Most women can s u c c e s s f u l l y r e s i s t being raped i f they r e a l l y want to . 

Agree s t rong ly Agree Disagree Disagree St rongly DK 

c i t ] 11 c i [ i 

4. At l eas t 10% of CSC v i c t ims provoke the a t tack by t h e i r appearance and 
behavior. 

Agree s t rong ly Agree Disagree Disagree St rongly DK 

[ ] [ ] [ ] [ ] [ ] 

5. The Women's Movement i s working fo r needed change in American soc ie t y . 

Agree s t rong ly Agree Disagree Disagree s t rong ly DK 

[ J [ 1 L ] [ J [ ] 
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6. The best way to decrease the frequency of rape i s f o r women to learn to 
avoid dangerous s i t u a t i o n s . 

Agree s t rong ly Agree Disagree Disagree s t rong ly DK 

[ i c i 11 c i t ] 

7. The death penalty should be r e ins ta ted in M ich igan. 

Agree s t rong ly Agree Disagree Disagree s t rong ly DK 

t ] r ] c i [ ] c i 

8. Would you descr ibe your own p o l i t i c a l views as conse rva t i ve , moderate, 

l i b e r a l o r r a d i c a l ? 

Conservat ive Moderate L i be ra l Radical DK 

[ ] [ ] [ J [ ] L ] 



art IV Par t IV 

Now, please turn to page 12 in the booklet and read the scenar io presented 
there. When you are through, I w i l l ask you a few quest ions about i t . 

A. Suppose the po l i ce rece ive a rape compla in " , conduct an i n v e s t i g a t i o n , and 
conclude that the f o l l ow ing had occur red : An 18-year o ld g i r l went to a 
d r i v e - i n movie wi th a 20-year o ld boy whom she'd been dat ing f o r several 
months and wi th whom she had had in tercourse on several occas ions . They 
drank a s i x -pack of beer and cl imbed i n to "he back sea t , where they began 
pet t ing heav i l y . As the boy s ta r ted to remove her c l o t h e s , the g i r l sa id 
she d i d n ' t want to go any f u r t he r . He took her "No" to be a teas ing "Yes" 
and became more p e r s i s t a n t . She r e s i s t e d , but eventua l ly gave i n . A f t e r 
i n t e r cou rse , she was upset , demanded to be taken home, and c a l l e d the po l i ce 

INTERVIEWER: ONCE THE RESPONDENT REPLIES "Yes" TO AN " a " or "b" QUESTION, 
DISCONTINUE ASKING IT IN SUBSEQUENT VERSIONS. Ask " c " and 
" d " QUESTIONS UNTIL RESPONDENT REPLIES "Yes" TO A " d " QUESTION, 
THEN V GO TO SCENARIO B. 

1. (a) Would the po l i ce in your j u r i s d i c t i o n be l i k e l y [ ] Yes [ ] No 
to br ing t h i s case to your a t ten t ion? 

^ Go to 
2(a 

(b) Would you be l i k e l y to i ssue a warram:? [ ] Yes [ ] No 

(c) At what charge? 

(d) Do you th ink you could get a conv i c t i on in r .. r -, . 
a j u ry t r i a l ? [ ] Yes [ ] No 

Suppose they had not been d r i n k i n n , and the i nc ident took p lace in the 
f ron t seat of the ca r . 

(a) Would the po l i ce be l i k e l y to br ing the case to 
your a t ten t ion? [ ] Yes [ ] No —-> Go to 

3(a) 

(b) Would you be l i k e l y to i ssue a warrant? [ ] Yes [ ] No — > G o \ t ( ? 

(c) At what charge? 

(d) Do you th ink you could get a conv ic t i on in 
a j u ry t r i a l ? [ ] Yes [ ] No 

3. What i f i t had been t h e i r f i r s t da te , i n add i t i on to the f ac t that they 
had not been d r ink ing and the i nc iden t occurred in the f ron t seat? 

Go to 
4(a) 

(b) Would you be l i k e l y to i ssue a warrant? [ ] Yes [ ] No > G 

(a) Would the po l i ce be l i k e l y to br ing i t to you? [ ] Yes [ ] No —-> 

G 

4(a 

(c) At what charge? 

(d) Do you th ink you could win a j u ry t r i a l ? [ ] Yes [ ] No 
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4. How about i f , i n add i t i on to the changes I 've j u s t desc r i bed , she 

claimed he s t ruck her and she had c l e a r l y v i s i b l e b ru ises on her face? 

(a) Would the po l i ce be l i k e l y to br ing the case to you? [ ] Yes [ ] No 

(b) Would you be l i k e l y to i ssue a warrant? [ ] Yes [ ] No 

(c) At what charge? 

(d) Do you th ink you could win a j u ry t r i a l ? [ ] Yes [ ] No 

Now, please turn to page 13 in the booklet and read the scenar io there . When 
you are through, I w i l l again ask you a few ques t ions . 

B. Imagine that in another case a 30-year o ld secre tary complained to the 
po l i ce that a f t e r an o f f i c e pa r t y , her 40-year o ld boss pinched her 
bu t tocks , pushed her up against a f i l i n g cabinet and fondled her b reas ts . 
A f t e r quest ion ing her f u r t h e r , the po l i ce determine that they had been 
lovers some time in the pas t , that they had been d r ink ing and f l i r t i n g 
at the pa r ty , and that the man had stopped and apologized when the woman 
p ro tes ted. 

INTERVIEWER: ONCE THE RESPONDENT REPLIES "Yes" TO AN " a " OR "b" QUESTION, 
DISCONTINUE ASKING IT IN SUBSEQUENT VERSIONS. ASK " c " and " d " 
UNTIL RESPONDENT REPLIES "Yes" TO A " d " QUESTION, THEN—V GO TO PART V. 

1. (a) Would the po l i ce be l i k e l y to br ing t h i s case 
to your a t ten t ion? 

(b) Would you be l i k e l y to i ssue a warrant? 

(c) At what charge? 

(d) Do you th ink you could get a conv i c t i on at a 
j u ry t r i a l ? [ ] Yes [ ] No 

2. Suppose they had not been lovers in the past . 

(a) Would the po l i ce be l i k e l y to br ing t h i s case 
to your a t ten t ion? 

(b) Would you be l i k e l y to i ssue a warrant? 

(c) At what charge? 

[ ] Yes [ ] No 

[ ] Yes [ ] No 

-> Go to 
2(a) 

Go to 
2(a) 

[ ] Yes [ ] No 

[ ] Yes [ ] No 

Go to 
3(a) 

Go to 
3(a) 

(d) Do you think you could get a conv i c t i on at a 
j u ry t r i a l ? [ ] Yes [ ] No 
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Suppose that i n add i t i on to not having been l o v e r s , the i nc iden t occurred 
a f t e r the secretary had worked l a te at her employer 's request , ra ther than 
a f t e r a pa r ty . 

(a) Would the po l i ce then be l i k e l y to br ing the case 
to you? [ ] Yes [ ] No — \ Go to 

* 4(a) 

(b) Would you be l i k e l y to i ssue a warrant? [ ] Yes [ ] No > ^4(3*) 

(c) At what charge? 

(d) Do you th ink you could get a conv ic t ion? [ ] Yes [ ] No 

What i f t h i s had been the most recent of a se r i es of s i m i l a r events, and 
the man had been threatening to f i r e her i f she d id not have sex with him. 

(a) Would the po l i ce be l i k e l y to br ing the case P n . 
to you? [ ] Yes [ ] No — > ™ T \ % 

(b) Would you be l i k e l y to i ssue a warrant? [ ] Yes [ ] No > 1° }° 
Part V 

(c) At what charge? 

(d) Do you th ink you could get a conv ic t ion? [ ] Yes [ ] No 



Part V 

A. ORGANIZATIONS 

What are the names of the o rgan iza t ions which are involved i n handl ing 
sexual assau l t problems in your county? 

B. ASSAULT CRISIS CENTER 

Now using the sca le on page 14 in the book le t , p lease t e l l me i f the f o l l ow ing 
occur in every case , i n most cases , in some cases , in rare cases or never. 

1. When you handle sexual a ssau l t cases , how of ten do you work wi th an 
assau l t c r i s i s cen ter . 

in every 
case 

in most 
cases 

in some 
cases 

in rare 
cases never DK 

[ ] [ ] [ ] [ ] [ ] [ ] 

Go to C 
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B. A S S A U L T C R I S I S CENTER ( C o n t i n u e d ) 

2. When you need in format ion or help in a sexual assau l t case , do you 
know someone persona l ly to contact at an assau l t c r i s i s center? 

Yes No DK 

[ ] [ ] [ ] 

3. When you work with an assau l t c r i s i s cen te r , how of ten do you i n i t i a t e 
the contacts? 

in every in most i n some in rare 
case cases cases cases never DK 

t ] [ ] c i [ ] [ i [ i 

4. How of ten do you have d i f f i c u l t y coord ina t ing the a c t i v i t i e s or 
se rv i ces of your o f f i c e and assau l t c r i s i s centers? 

in every in most i n some in rare 
case cases cases cases never DK 

[ ] [ i [ ] [ i c ] c ] 

5. How of ten do you f ee l d i s s a t i s f i e d wi th the way assau l t c r i s i s centers 
handle a case? 

in every in most in some in rare 
case cases cases cases never DK 

[ i 11 [ i [ i c i [ ] 

6. How of ten do you th ink the assau l t c r i s i s centers fee l d i s s a t i s f i e d 
wi th the way your o f f i c e handles a case? 

in every in most in some in rare 
case cases cases cases never DK 

[ ] [ ] [ ] [ 3 [ ] [ ] 

7. What was the most ser ious c o n f l i c t or disagreement you can r e c a l l 
your o f f i c e having w i th an assau l t c r i s i s center . 
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handle sexual a ssau l t cases , 
or other medical f a c i l i t y ? 

in most i n some 
cases cases 

HOSPITAL 

1. When you 
hosp i ta l 

i n every 
case 

[ i [ ] [ ] 

how of ten 

in rare 
cases 

[ ] 

do you work with a 

never DK 

[ ] - ! - [ ] 

V 
Go to D 

2. When you need in format ion or help in a sexual assau l t case , do you 
know someone persona l l y to contact at a hosp i t a l ? 

Yes No DK 

[ ] [ ] [ ] 

3. How of ten do you have d i f f i c u l t y coord ina t ing the a c t i v i t i e s or 
se rv i ces of your o f f i c e and a hosp i ta l? 

in every in most i n some in rare 
case cases cases cases never DK 

[ ] 11 [ i c ] 11 [ i 

4. How of ten do you fee l d i s s a t i s f i e d wi th the way hosp i ta l s handle 
a case? 

in every in most i n some in rare 
case cases cases cases never DK 

c i t ] [ i [ i [ i [ i 

5. What was the most ser ious c o n f l i c t or disagreement you can r e c a l l 
your o f f i c e having wi th a hosp i t a l ? 
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MEDIA 

1. When you handle sexual a ssau l t cases , how of ten do you have contact 
wi th the media? 

in every in most in some in rare 
case cases cases cases never DK 

[ ] [ ] [ ] [ ] [ ] [ ] 

Go to E 

2. When you need in format ion or help in a sexual assau l t case, do you 
know someone persona l l y to contact in the media? 

Yes No DK 

[ ] [ ] [ ] 

3. How of ten do you f ee l d i s s a t i s f i e d wi tn the way media covers a sexual 
assau l t case? 

in every in most i n some in rare 
case cases cases cases never DK 

[ ] [ ] [ ] [ ] [ ] [ ] 

4. How of ten do you th ink the media f ee l d i s s a t i s f i e d with the way your 
o f f i c e handles a case? 

in every in most in some in rare 
case cases cases cases never DK 

[ ] [ ] [ ] [ ] [ ] [ ] 

5. What was the most ser ious c o n f l i c t or disagreement you can r e c a l l 
your o f f i c e having wi th the media. 



224 

POLICE 

1. How of ten do you have d i f f i c u l t y coord ina t ing the a c t i v i t i e s or 
se rv i ces of your o f f i c e and the po l i ce? 

in every in most i n some in rare 
case cases cases cases never DK 

c ] t ] c ] E ] [ i — r - c ] 
\f 

Go to F 

2. How of ten do you f ee l d i s s a t i s f i e d wi th the way the po l i ce handle a 
sexual assau l t case? 

in every in most in some in rare 
case cases cases cases never DK 

[ ] [ ] t ] [ ] E ] c ] 

3. How of ten do you th ink the po l i ce f ee l d i s s a t i s f i e d wi th the way 
your o f f i c e handles a case? 

in every in most i n some in rare 
case cases cases cases never DK 

[ ] [ ] [ 1 [ ] [ ] C ] 

4. What was the most ser ious c o n f l i c t or disagreement you can r e c a l l 
your o f f i c e having wi th the po l i ce? 
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SERVICES NEEDED 

1. Are there services not being provided for sexual assault victims in 
your county that should be made available? 

Yes 

[ ] 

No 

[ ] ^ Go to Part VI 

2. What are they? 



Part VI 

1. How long have you been a prosecutor? 

2. Approximately, what is the total number of sexual asssault cases in 
which you have played a role during your career as a prosecutor? 

3 . Of this number, how many have you handled since the new CSC law went 
into effect? 

Approximately how many of each of the following have you either handled 
personally or supervised? 

Cases handled 
or supervised 

4. Warrant decision in a sexual assault case 
before the new law? 

5. Warrant decision in a sexual assault case after 
the new law? 

6. Warrant decision for other equally serious crimes? 

7. Trial of a sexual assault case before the new law? 

8. Trial of a sexual assault case after the new law? 

9 . Trial of another equally serious crime? 
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Part VII 

Is there anything about the new law you care to add? 
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A P P E N D I X D 

I n d e x C o n s t r u c t i o n 

T h i s s e c t i o n d e s c r i b e s t h e p r o c e d u r e s u s e d t o c o m b i n e v a r i o u s i t e m s 

I n t o t h e m a j o r i n d e x u s e d 1 n t h e s t u d y . T h e i t e m s s e l e c t e d a n d t h e 

p r o c e d u r e s u s e d t o c o m b i n e t hem a r e p r o v i d e d . 

S e x u a l A s s a u l t A t t i t u d e S c a l e 

The a t t i t u d e s e c t i o n o f t h e q u e s t i o n n a i r e i s c o m p o s e d o f t h r e e 

p a r t s . I n t h e f i r s t , r e s p o n d e n t s w e r e g i v e n a s e t o f I t e m s c o n t a i n i n g 

two s t a t e m e n t s ( P o s i t i o n A a nd P o s i t i o n B ) , w h i c h r e p r e s e n t t h e o p p o s i t e 

e n d s o f a c o n t i n u u m . T h e r e s p o n d e n t s m a r k e d t h e p o i n t w h i c h b e s t 

e x p r e s s e d t h e i r own o p i n i o n o n a s c a l e b e t w e e n t h e two p o s i t i o n s . T h e s e 

q u e s t i o n s w e r e g e n e r a l l y i n t e n d e d t o m e a s u r e a t t i t u d e s c o n c e r n i n g t h e 

c r i m i n a l j u s t i c e s y s t e m i n g e n e r a l a n d t h e CSC l a w i n p a r t i c u l a r . 

The s e c o n d p a r t o f t h e a t t i t u d e s e c t i o n c o n s i s t s o f a l i s t o f e i g h t 

c r i m e s w h i c h t h e r e s p o n d e n t s r a n k e d i n w h a t t h e y c o n s i d e r e d t o b e a n 

a p p r o p r i a t e o r d e r o f s e v e r i t y . C r i m e s a g a i n s t t h e p e r s o n ( a g g r a v a t e d 

a s s a u l t , C S C 3 , a t t e m p t e d m u r d e r and C S C l ) a n d c r i m e s a g a i n s t p r o p e r t y 

( v a n d a l i s m , l o o t i n g , b r e a k i n g and e n t e r i n g a n o c c u p i e d b u i l d i n g , a u t o 

t h e f t ) w e r e i n c l u d e d . B r e a k i n g a n d e n t e r i n g a n o c c u p i e d b u i l d i n g 

c o m b i n e s e l e m e n t s o f b o t h c r i m e s a g a i n s t p r o p e r t y a nd c r i m e s a g a i n s t t h e 

p e r s o n . 

The t h i r d g r o u p o f q u e s t i o n s i n t h e a t t i t u d e s e c t i o n a r e s t a n d a r d 

( L i k e r t — s c a l e ) i t e m s t o w h i c h t h e r e s p o n d e n t s w e r e a s k e d t o " a g r e e 

s t r o n g l y , " " a g r e e , " " d i s a g r e e , " o r " d i s a g r e e s t r o n g l y . " T h e s e s e v e n 

q u e s t i o n s c o n c e r n a t t i t u d e s t o w a r d t h e c r i m e o f r a p e , a t t i t u d e s t o w a r d 

women a n d g e n e r a l p o l i t i c a l a t t i t u d e s . T h e a t t i t u d e - t o w a r d - r a p e 
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q u e s t i o n s w e r e i n t e n d e d t o r e v e a l t h e d e g r e e t o w h i c h r e s p o n d e n t s 

s u b s c r i b e t o " r a p e m y t h o l o g y . " R a p e m y t h o l o g y e n c o m p a s s e s a s e t o f 

a t t i t u d e s w h i c h i n c l u d e t h e b e l i e f t h a t r a p i s t s a r e m o t i v a t e d by a n e e d 

f o r s e x ; t h a t h e a l t h y women c a n r e s i s t a n a t t a c k e r ; t h a t women p r o v o k e 

r a p i s t s b y t h e i r a p p e a r a n c e a n d b e h a v i o r ; a n d t h a t i t i s a w o m a n ' s 

r e s p o n s i b i l i t y t o p r o t e c t h e r s e l f f r o m a t t a c k b y a v o i d i n g d a n g e r o u s 

s i t u a t i o n s ( t h a t i s , b y n o t h i t c h h i k i n g , n o t g o i n g o u t a l o n e a t n i g h t , 

e t c . ) . T h e s e b e l i e f s t e n d t o d e n y t h e v i o l e n t n a t u r e o f t h e c r i m e w h i l e 

p l a c i n g r e s p o n s i b i l i t y f o r t h e a t t a c k o n t h e v i c t i m . 

The S e x u a l A s s a u l t A t t i t u d e ( S A A ) S c a l e was c o n s t r u c t e d f r o m f i v e 

a t t i t u d e q u e s t i o n s whose mean s c o r e s c l u s t e r e d tog2ther a n d s h o w e d t h e 

h i g h e s t i t e m - t o - t o t a l c o r r e l a t i o n o f a n y s u c h g r o u p o f q u e s t i o n s . T h e s e 

f i v e v a r i a b l e s a r e l i s t e d i n T a b l e D . l . T h e S e x u a l A s s a u l t A t t i t u d e 

s c o r e s c a n r a n g e f r o m a l o w o f m i n u s e i g h t ( i n d i c a t i n g t h e m o s t 

t r a d i t i o n a l a t t i t u d e s ) t o a h i g h o f p l u s s e v e n ( i n d i c a t i n g t h e m o s t 

l i b e r a l a t t i t u d e s ) . 
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T a b l e D.1 

Items M e a s u r i n g 

A t t i t u d e s Toward S e x u a l A s s a u l t 

P l a c e an X on the s c a l e p o i n t w h i c h b e s t 

r e f l e c t s y o u r p o s i t i o n : 

P o s i t i o n A 

Any s i g n i f i c a n t changes i n t h e h a n d l i n g o f r a p e c a s e s o v e r 

t h e l a s t few y e a r s would have come about w i t h o r w i t h o u t 

t h e l a w . 

P o s i t i o n B 

O n l y e x p l i c i t l e g a l r e f o r m s s u c h a s t h o s e c o n t a i n e d i n the 

new CSC l a w c o u l d b r i n g about s i g n i f i c a n t c h a n g e s i n t h e 

h a n d l i n g o f r a p e c a s e s . 

P l e a s e t e l l me I f you a g r e e , s t r o n g l y a g r e e , d i s a g r e e 

o r s t r o n g l y d i s a g r e e w i t h t h e f o l l o w i n g p o s i t i o n s : 

Most women c a n r e s i s t b e i n g r a p e d i f t h e y r e a l l y 

want t o . 

At l e a s t 10 p e r c e n t o f CSC v i c t i m s p r o v o k e 

the a t t a c k by t h e i r a p p e a r a n c e and b e h a v i o r . 

The b e s t way t o d e c r e a s e the f r e q u e n c y o f rape I s 

f o r women t o l e a r n t o a v o i d d a n g e r o u s s i t u a t i o n s . 

The d e a t h p e n a l t y s h o u l d be r e i n s t a t e d i n M i c h i g a n . 

I 
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